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Alisa C. Lacey (#010571)
Christopher Graver (#013235)
STINSON MORRISON HECKER LLP

1850 N. Central Avenue, Suite 2100
Phoenix, Arizona 85004-4584
Tel: (602) 279-1600
Fax: (602) 240-6925
cgraver@stinson.com

Attorneys for ML Liquidating Trust
as Plaintiff in certain Superior Court Litigation

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re

MORTGAGES, LTD.,

Chapter 11

Case No. 2:08-bk-07465-RJH

REPLY IN SUPPORT OF LIQUIDATING
TRUSTEE'S MOTION FOR ENTRY OF
PROTECTIVE ORDER PURSUANT TO
COURT'S RULING OF JUNE 5, 2012, AND
RESPONSE TO "ROBERT FURST'S MOTION
FOR DETERMINATION OF PRIVILEGE
AND CONFIDENTIALITY ISSUES; MOTION
FOR SANCTIONS"

Hearing Date: October 2, 2012

Time: 11:00 a.m.

Place: Courtroom No. 603
230 North Central Ave.
Phoenix, AZ

Debtor.

Matt Hartley, as successor Liquidating Trustee of the ML Liquidating Trust

("Liquidating Trustee"), replies in support of his Motion for Entry of Protective Order

Pursuant to Court's Ruling of June 5, 2012 (the "Protective Order Motion"), and responds to

the additional matters raised in Robert Furst's ("Furst") "Response to ML Liquidating Trust's

Motion for Entry of Protective Order Pursuant to Court's Ruling of June 5, 2102; and Robert
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Furst's Motion for Determination of Privilege and Confidentiality Issues; Motion for

Sanctions" ("Furst Response"). This Reply is supported by the following Memorandum, the

attachments hereto, and the record in this case.

MEMORANDUM

The Liquidating Trustee, as described in his Protective Order Motion, is ready to share

with Mr. Furst non-privileged documents produced by Kevin O'Halloran, subject to the

confidentiality arrangements the parties discussed, and that Mr. Furst agreed to, at the June 5,

2012 hearing on this matter. Mr. Furst has refused to approve a form of protective order that

would allow him access to non-privileged documents, without prejudice to his right to seek,

through Liquidating Trust consent or Court order, to use them more widely after he had seen

them. He chose to depose Mr. O'Halloran without awaiting the production of documents.

Now he seeks to have the Court order virtually unlimited use of documents, alleging that they

may be embarrassing or even actionable, and to impose sanctions in the form of the cost of a

deposition he unilaterally chose to take before he had seen the documents.

While Mr. Furst accuses the Liquidating Trustee of "stonewalling,"1 it has never been in

doubt that Mr. Furst would ultimately see the non-privileged documents. The Court, pursuant

to the Liquidating Trustee's Protective Order Motion, will undoubtedly enter an order that will

allow Mr. Furst to view the documents under some conditions. Mr. Furst has never articulated

a reason why he needs to hurry, and at this point he is, himself, the only roadblock to

reviewing the document production. It is premature, and potentially prejudicial to the

Liquidating Trust's mission of collecting assets through litigation, for the Court to simply

designate certain categories of documents as not confidential at this stage. The Liquidating

Trustee proposes that the parties do exactly what the Court ordered on June 5, 2012 – give Mr.

Furst a chance to review the documents, subject to a protective order, and then come back to

this Court, if necessary, for further proceedings.

1
For a description of the efforts the Liquidating Trustee has made to provide discovery, see Protective Order

Motion at pp. 2-5.
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1. The Liquidating Trust's Concern Over Unfettered Disclosure to Mr. Furst

The Liquidating Trust has a special purpose: it exists to litigate. It is charged with

"pursuing the Avoidance Actions and Causes of Action on behalf of the Debtor's Estate", and

has the "full power to commence, prosecute, settle and abandon" those actions. (Official

Committee of Investors' First Amended Plan of Reorganization Dated March 12, 2009 (the

"Plan," DE #1532) at §6.2.) A review of Arizona court dockets discloses that the Liquidating

Trust is involved in nineteen lawsuits in Bankruptcy Court, five in Maricopa County Superior

Court, and eleven in U.S. District Court (see online dockets attached as Exhibit A, hereto).2

The Liquidating Trust is in direct competition with Mr. Furst for recovery from the defendants

in at least one pending case, a class action entitled Facciola, et al., v. Greenberg Traurig, LLP,

U.S. District Court for the District of Arizona, no. 10-cv-01025-FJM (final approval of an $89

million settlement with two class action groups, but not including the Liquidating Trust, is

pending).

While Mr. Furst contends that he is seeking largely administrative information from the

Liquidating Trust (see, e.g., transcript of 6/5/2012 hearing attached hereto as Exhibit B, at

p.6), the administrative "business" of the Liquidating Trust is in fact litigation. The

Liquidating Trustee, and the Board of the Liquidating Trust, are constantly reviewing,

analyzing, discussing, and making decisions about the conduct of litigation. The information

provided to Mr. Furst in these proceedings, if generally disclosed, could well reveal

information or legal strategy to other parties to the detriment of the Liquidating Trust and its

beneficiaries. Since the business of the Litigation Trust is litigation, how it conducts that

business is exactly the kind of "trade secret or other confidential research, development, or

commercial information" that 11 U.S.C. §107(b) and Fed. R. Civ. P. 9018 protects. Cf. In re

Orion Pictures Corporation, 21 F.3d 24, 28-29 (2nd Cir. 1994 ("Commercial information has

been defined as information which would cause 'an unfair advantage to competitors by

2
Because of removals, remands, and consolidations, some of these dockets refer to the same case in more than

one court.
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providing the information as to the commercial operations of the debtor'"; affirming

bankruptcy court's protective order as to licensing agreement, disclosure of which would give

competitors unfair advantage.)

2. Mr. Furst's Objections to the Proposed Protective Order Should be
Overruled and His Proposed Modifications Should Be Rejected

Mr. Furst, at the June 5, 2012 hearing, expressly agreed to the procedure proposed by

the Liquidating Trust: “I would be willing to sign a reasonable confidentiality agreement on

my own behalf that I wouldn’t share this information with anyone else, you know, other than

in the court proceeding” (Exhibit B at p. 9). The thrust of the Liquidating Trust's proposed

procedure was to provide Mr. Furst access to documents, narrow the scope of any issues in

light of the actual documents produced, and return to the Court for a determination only if

there was an actual dispute. In the end, however, Mr. Furst insists that, rather than review

documents first and discuss the extent to which they could be more widely used later, several

broad categories of documents should simply be produced without confidentiality protection.

The categories are listed in the Furst Response at pp. 9-10, paragraph (a)-(j), and the

Liquidating Trustee responds to them as follows:

(a) Mr. O'Halloran's personal notes.

As to category (a), the Liquidating Trustee objects to a blanket, unprotected disclosure of Mr.

O'Halloran's notes, because those notes memorialize statements made by legal counsel and

recite legal issues being considered by the Board.

(b) The ML Liquidating Trust Board's 'conflict of interest' policies, as
amended from time to time, any voting by the Board to suspend the
'conflict of interest' policies, and any self-dealing actions taken by Board
members;

(c) All communications relating to efforts by Board members to obtain
personal benefits for themselves that were unavailable to non-Board
members.
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As to categories (b) and (c), the Liquidating Trustee does not believe that documents that fit

solely within these categories have an independent basis for confidentiality and, if Mr. Furst

will identify these documents from among those produced to him, it is highly likely that the

Liquidating Trustee will simply agree.

(d) All communications by Board members (or others) to impede the ML
Liquidating Trust's prosecution of its legal claims against Greenberg
Traurig, Quarles & Brady, Mayer Hoffman and others.

With respect to Mr. Furst's category (d), these communications, if any exist, by their nature

relate to pending or anticipated litigation, including the Greenberg Traurig class action, and

accordingly should be protected.

(e) All communications with Cathy Reece, Esq., in which she stated that ML
Manager was not the agent for the Mortgages Ltd. 401(k) Plan (including
without limitation Mr. O'Halloran's testimony on this subject in his 2004
examination."

Regarding category (e), such communications with Ms. Reece, if they exist, may be subject to

the common interest agreements described in the Protective Order Motion, and may well

contain additional information that should be protected on other grounds.

(f) All documents prepared before the common defense agreements were
signed.

As to category (f), Mr. Furst apparently misapprehends the scope of the privilege pursuant to a

common interest agreement; there is no requirement for a writing, so the date of the actual

written agreement does not control the time-frame it covers. Restatement (3d) of The Law

Governing Lawyers § 76, cmt. c (under common interest doctrine, “[e]xchanging

communications may be predicated on an express agreement, but formality is not required”);

Pac. Pictures Corp. v. United States Dist. Court, 679 F.3d 1121, 1129 (9th Cir. 2012) (for

common interest principle to apply, “the parties must make the communication in pursuit of a

joint strategy in accordance with some form of agreement – whether written or unwritten”
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(emphasis added)). In this case the common interest agreements 3are not just prospective, they

are expressly retrospective and include communications made prior to the date of the

agreement.

(g) Kevin O'Halloran's testimony about Jim Merriman's statements.

Category (g) refers to testimony about statements of a Liquidating Trust Board member, which

should be protected to the extent they reveal legal issues, analysis, and decisions of the Board.

(h) All voting by the ML Liquidating Trust Board.

As stated, category (h) is overbroad. Whether voting by the Board should be protected from

further disclosure depends on what the Board was voting on, e.g., litigation decisions.

(i) The transcript of Mr. O'Halloran's 2004 examination.

With respect to category (i), as far as the Liquidating Trustee is aware, Mr. O'Halloran's

deposition transcript has not yet been transcribed. However, to the extent his deposition

testimony deals with confidential information such as that identified above, it should be

subject to the Protective Order, as well.

(j) All communication relating to the allocation of expenses between ML
Liquidating Trust, ML Manager and the Loan LLCs.

As Mr. Furst is aware, the Court has already entered a protective order as to the documents

which are referenced in Mr. Furst's category (j). (Order dated September 3, 20120, DE#2920.)

3. The Fiduciary Exception to the Attorney-Client Privilege

Mr. Furst complains that, at his deposition of Mr. O'Halloran, Mr. O'Halloran was not

allowed to answer the question of "whether communications with counsel were in relation to

defense of the Trust, as opposed to administration of the Trust."4 Mr. Furst contends that the

attorney-client privilege does not apply to the Liquidating Trust's administrative matters

3
The common interest agreements are themselves confidential. They will be made available to Mr. Furst upon

entry of an appropriate Protective Order, and copies will be available at the October 2, 2012 hearing on the
Protective Order Motion.
4

No transcript of the deposition is currently available so the exact exchange complained of cannot be quoted
here.

Case 2:08-bk-07465-RJH    Doc 3586    Filed 09/21/12    Entered 09/21/12 15:58:15    Desc
 Main Document      Page 6 of 35



7

DB04/0808783.0006/6957167.2 DD02

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

because he is a beneficiary of the Liquidating Trust, asserting the "fiduciary exception" to

attorney-client privilege as described in United States v. Mett, 178 F.3d 1058 (9th Cir. 1998).

Mett, however, not only involves the special circumstance of an ERISA plan, and determined

that the fiduciary exception did not apply in that case, but expressly points out the limits of the

fiduciary exception. Mett, 178 F.3d at 1064 (advice purely limited to plan administration is on

one end of the spectrum, while advice with respect to defending the trustee against claims by

beneficiaries is at the other). The Mett court reasoned that a communication could cover both

ends of the spectrum, and that "where attorney-client privilege is concerned, hard cases should

be resolved in favor of the privilege, not in favor of disclosure." Id. at 1065.5

The whole purpose of the Liquidating Trust is to litigate Mortgages Ltd. claims in order

to collect and ultimately distribute assets. Unlike trusts whose primary purpose is investment,

administration of the Liquidating Trust is virtually inseparable from its litigation function. In

this case, not only is the scope of the fiduciary exception highly limited, but there is an actual

concern over simply allowing production of privileged documents and information to Mr.

Furst in particular. Mr. Furst's interests are not entirely aligned with the interests of the

Liquidating Trust. He is both a beneficiary of the Liquidating Trust and, as an investor, a

litigant in ongoing litigation in which investors and the Liquidating Trust have competing

claims against third parties. He was a defendant in now-settled preference litigation brought

by the Liquidating Trustee. And, as he has made abundantly clear, the purpose of his Rule

2004 fishing expedition is to pursue the Trust itself – the exact condition that negates the

"fiduciary exception."

There is a very real danger here that once privileged documents and information leave

the control of the Liquidating Trustee, they could be disclosed to third parties to further

5
Mett quotes Upjohn Co. v. United States, 449 U.S. 383 at 393 (1981): "an uncertain privilege, or one which

purports to be certain but results in widely varying applications by the courts, is little better than no privilege at
all."
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interests adverse to the Liquidating Trust, and prejudice the Liquidating Trustee's ongoing

litigation efforts.

4. No Sanction Should Be Assessed Here.

Mr. Furst requests that sanctions be imposed. There is no legal or factual basis for his

request. The Liquidating Trustee is not in violation of any order. Mr. Furst complains that he

will have to depose Mr. O'Halloran a second time and seeks to impose that expense on the

Liquidating Trust, but it is Mr. Furst himself who chose to depose Mr. O'Halloran prematurely,

without first looking at the documents. The sanctions request is groundless and should be

denied.

CONCLUSION

For the foregoing reasons, the Liquidating Trustee requests that the Court deny the

relief requested in the Furst Reply, enter the Proposed Protective Order, and grant him such

other and further relief to which he may be entitled.

RESPECTFULLY SUBMITTED this 21st day of September, 2012.

STINSON MORRISON HECKER LLP

By: /s/ Christopher Graver
Christopher Graver
M. Elizabeth Nillen
1850 North Central Avenue, Suite 2100
Phoenix, Arizona 85004-4584
Attorneys for Plaintiffs (CV2011-005890)

COPY of the foregoing sent this 21st day
of September, 2012, to:

Robert G. Furst
4701 North 57th Way
Phoenix, Arizona 85018

Keith L. Hendricks
MOYES SELLERS & HENDRICKS
LTD
1850 N. Central Ave. Ste1100
Phoenix, AZ 85004-4527
khendricks@law-msh.com
Attorneys for ML Manager
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Cathy Reece
FENNEMORE CRAIG, P.C.
3003 N. Central Avenue, Suite 2600
Phoenix, AZ 85012
creece@fclaw.com
Attorneys for ML Manager

Andy Friedman
BONNETT, FAIRBOURN,
FRIEDMAN & BALINT, P.C.
2901 N. Central Avenue, Suite #1000
Phoenix, AZ 85012
afriedman@BFFB.com
Attorneys for Securities Investor Class

Richard Himelrick
J. James Christian
TIFFANY & BOSCO
2525 East Camelback Road
Phoenix, Arizona 85016
rgh@tblaw.com
Attorneys for Securities Investor Class

Rickman P. Brown
EVANS, SCHOLZ, WILLIAMS &
WARNCKE, LLC
1200 One Securities Centre
3490 Piedmont Rd., NE
Atlanta, GA 30305
rpbrown@desw.com
Attorneys for Ashkenazi Group

Richard R. Thomas
SMITH CAMPBELL CLIFFORD
KEARNEY GORE
8777 East Via De Ventura, Suite 315
Scottsdale, Arizona 85258
rthomas@scckg.com
Attorneys for the Marsh Group

/s/ Anne Finch
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