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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF ARIZONA 

In re; In Proceedings Under Chapter 11 

Case No. 2:08-bk-07465-RJH MORTGAGES LTD., 
MOTION FOR PARTIAL 

an Arizona corporation, WITI-IDRAWAL ()F THE 
REFERENCE AND MEMORANDUM 
OF POINTS AND AUTHORITIES IN 
SUPPORT THEREOF 

\_/\-/\-/§/ 

Debtor. 

Pursuant to 28 U.S.C. § 157(d), D. Ariz. Gen. Order 01-15, and Bankr. L. R.5011-2, 

Robert G. Furst, the Trustee (the “Trustee”) of the Robert G. Furst & Associates Ltd. Defined 
Benefit Pension Plan (the “Plan”), respectfully moves this Court (i.e., the United States 

District Court for the District of Arizona), to partially withdraw the reference to the United 

States Bankruptcy Court for the District of Arizona (the “Bankruptcy Court”) with respect to 

the above-captioned bankruptcy case. The requested partial withdrawal of the reference is 

with respect to controversies stemming from ML Manager’s claim that (1) ML Manager has
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an “irrevocable” agency relationship with the Plan, and (2) ML Manager, as agent, has the 
right to manage, control and sell certain of the Plan’s assets, without owing any fiduciary 

duties to the Plan and the Plan participants. This position by ML Manager clearly implicates 
numerous provisions of the Employee Retirement Income Security Act of 1974, 29 U.S.C. § 

1001 et seq. (“ERISA”). 

, In light of the contentions made by ML Manager, the Trustee seeks withdrawal of the 
reference hereby and has separately filed a Complaint in the District Court (see Exhibit A) 

seeking declaratory and injunctive relief pursuant to ERISA § 502(a)(3), codified at 29 

U.S.C. §ll32(a)(3). The Trustee files this Motion because ML Manager has made the 
assertions described above in pending proceedings before the Bankruptcy Court, and those 

assertions are based on fundamental misunderstandings of non-bankruptcy federal law, i.e., 

ERISA; thus, the reference to the Bankruptcy Court, as to these issues, falls within the 

mandatory withdrawal provision in 28 U.S.C. § 157 (d). Accordingly, the Trustee respectfully 

requests that this Court partially withdraw the reference of consideration of these issues from 

the Bankruptcy Court and consolidate the withdrawn matters with the action filed by the 

Trustee in this Court, No. CV-12-2304-PHX-LOA. 

The following Memorandum of Points and Authorities supports this Motion. 

MEMORANDUM OF POINTS AND AUTHORITIES 
I. * Factual Background 

A. The Bankruptcy Proceeding 

The Mortgages Ltd. bankruptcy case was commenced on June 20, 2008. On May 15, 

2009, the Bankruptcy Comt confmned a plan of reorganization (“POR”), which had been,
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proposed by the Official Investors Committee (the “OIC”), and the reorganized debtor 

emerged from bankruptcy. 

The POR provided inter alia that a separate limited liability company (“Loan LLC”) 

would be fonned for each loan previously funded by Mortgages Ltd. (“ML Loan”), and the 

investors who had acquired fractional interests in the ML Loans from Mortgages Ltd., as 
partial assignees, would have the option to transfer their fractional interests to the Loan LLCs, 

which would be managed by a newly formed entity, ML Manager. The POR also provided 

that, if any investors opted not to transfer their fractional interests to Loan LLCs (the “Opt- 

Out Investors”), they would retain their fractional interests in the ML Loans, as tenants in 
common, subject to existing agency agreements which would be transferred from Mortgages 

Ltd. as initial agent, to ML Manager, as successor agent. 
The Plan is an Opt-Out Investor in several ML Loans. The critical ERISA issues for 

determination are (1) whether ML Manager is a fiduciary of the Plan under ERISA as a result 

of the applicable agency agreement, and (2) whether the agency agreement is terminable 

under ERISA. 

Resolution of these issues is solely based on ERISA and has nothing to do with 

bankruptcy law or the confirmed POM. The confirmed POR simply provided that the 

existing agency agreements would be assigned from Mortgages Ltd. to ML Manager, but the 
rights and obligations of the principal and agent would not be changed in any respect. If 

Mortgages Ltd. had not become bankrupt, the Trustee could have asserted an identical action 

against Mortgages Ltd., as the original agent, in District Court for declaratory relief under 

ERISA regarding the scope of its agency relationship. The Trustee now seeks the same
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adjudication with regard to the successor agent, ML Manager, and the District Court is the 
proper forum. 

To ensure that the Bankruptcy Court is fiilly apprised of the developments in the 

District Court, the Plan is also filing a brief in the Bankruptcy Court informing the 

Bankruptcy Court of this motion and the new District Court action, requesting that the 

Bankruptcy Court refrain from ruling on any matter that implicates the Plan or its assets. 

B. The Controversy to be Withdrawn 

The Trustee seeks to withdraw the issues of whether there is an on-going, interminable 

and irrevocable agency relationship between the Plan and ML Manager, as ML Manager 
asserts (in which event, ML Manager would be an ERISA fiduciary with respect to the Plan), 
whether ML Manager has the right under the applicable documents and ERISA to manage, 
control and sell any assets of the Plan (which would also result in ML Manager being a 

fiduciary for the Plan), and whether the Trustee is entitled to relief pursuant to ERISA §§ 

502(a)(2) and (3) and ERISA § 409, 29 U.S.C. §§ ll32(a)(2) and (3) and § 1109, as well as 

any other ERISA issues that may arise between the Trustee and ML Manager. 
The Trustee has presented these issues to the District Court for resolution through its 

Complaint. Resolution of these issues will require detailed consideration of a number ofl 

ERlSA’s most critical provisions, including those governing fiduciary status (ERISA § 3(21), 

29 U.S.C. § l002(2l)), fiduciary duties(ERISA § 404, 29 U.S.C. § ll04)), prohibited 

transactions (ERISA § 406, 29 U.S.C. § 1106)), remedies (ERISA §§ 409, 502(a)(2) and 

502(a)(3), 29 U.S.C. §§ 1109, ll32(a)(2) and l132(a)(3)), and preemption (ERISA § 514, 29 

U.S.C. § 1144)). Further, the Court will be obliged to consider not only the statutory text but]
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the associated regulations and other administrative guidance promulgated by the Department 

of Labor and the substantial body of case law interpreting the statute and regulations. These 

are all matters that arise regularly in District Court in ERISA litigation. 

II. Argument 

A. The Statutory Basis for Withdrawal of the Reference 

Under 28 U.S.C. § l57(a), “[e]ach district court may provide that any or all cases 

under title ll and any or all proceedings arising under title 1 l or arising in or related to a case 

under title ll shall be referred to the bankruptcy judge for the district.” This Court has 

referred all such cases to the bankruptcy judges by its June 29, 2001 General Order, number 

01-l5: “[T]he court hereby refers to the bankruptcy judges for this district all cases under 

Title ll and all proceedings under Title 11 or arising in or related to a case under Title ll as 

of the effective date of the Bankruptcy Act.” 

Though reference to the bankruptcy judges is the rule, there is an important exception 

in which matters pending in a bankruptcy court may be transferred back to the district court 

by a withdrawal of the reference. 28 U.S.C. § l57(d) states: 

The district court may withdraw, in whole or in part, any case or proceeding 
referred under this section, on its own motion or on timely motion of any party, 
for cause shown. The district court shall, on timely motion of a party, so 
withdraw a proceeding if the court determines that resolution of the proceeding 
requires consideration of both title ll and other laws of the United States 
regulating organizations or activities affecting interstate commerce. 

This statutory basis for withdrawal is implemented in this district by Bankr. L. R. 

5011-2 pursuant to which the present Motion is made.
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B. Withdrawal of the Reference Is Mandatory 

Section 157 contemplates both permissive and mandatory withdrawals of the 

reference. Here, because the matters at issue implicate ERISA, withdrawal of the reference is 

mandatory.‘ The Ninth Circuit has explained that sec. 157(d) “mandates withdrawal in cases 

requiring material consideration of non-bankruptcy federal law.” Security Farms v. 

International Broth. of Teamsters, Chaufleurs, Warehousemen & Helpers, 124 F.3d 999, 

1008 (9th Cir. 1997). 

As the Supreme Court has often noted, ERISA regulates and protects employee 

pension benefits through a “comprehensive and reticulated” statutory scheme. E.g., Mertens 

v. Hewitt Ass0cs., 508 U.S. 238, 251 (1993). Exclusive jurisdiction over most ERISA 

actions, including the Trustee’s action, is reposed in the District Courts. ERISA § 502(e), 29 

U.S.C. § 1132(e). 

Here, as explained above, the Trustee seeks to withdraw the issues of whether ML 
Manager’s agency is tenninable under ERISA, whether ML Manager is an ERISA fiduciary 
or a party in interest with respect to the Plan (ERISA §§ 3(14) and (21), 29 U.S.C. §§ 

1002(14) and (21)), whether ML Manager’s actions have resulted in or would result in 
breaches of ERISA fiduciary duty or prohibited transactions under ERISA (ERISA §§ 404, 

406, 408, 29 U.S.C. §§ 1104, 1006, 1108), and whether the Trustee is entitled to relief’ 

I Withdrawal of the reference would also be appropriate in this matter on a permissive basis. 
See Vacation Village, Inc. v. Clark County, 497 F.3d 902, 914 (9th Cir. 2007); Equipoint 
Financial Network, Inc. v. Network Appraisal Servs., Inc., 2009 WL 2135873 (S.D. Cal. 
2009). Resolution of these issues would not otherwise substantially delay or hinder the 
administration of the bankruptcy estate.
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pursuant to ERISA §§ 502(a)(2) and (3), 29 U.S.C. §§ ll32(a)(2) and (3), and ERISA § 409, 

29 U.S.C. § 1104. Resolution of these issues turns exclusively on considerations of ERISA. 

Resolution of these issues plainly requires both substantial and “material 

consideration” of non-bankruptcy federal law, and therefore fall within § 157(d)’s mandatory 

withdrawal provision. See, e. g., In re Kiefer, 276 B.R. 196 (E.D. Mich. 2002) (withdrawal 

mandatory in action involving claims of ERISA fiduciary status and breach). Because 

withdrawal is mandatory, the Trustees respectfully request that this Court grant this Motion 

and partially withdraw the reference to the Bankruptcy Court as to the dispute between ML 
Manager and the Trustee. 

As explained above, the Trustee has filed an action in this Court seeking declaratory 

and injunctive relief pursuant to ERISA with respect to these issues. The Trustee therefore 

also requests that once withdrawn, these issues be consolidated with the ERISA action filed 

by the Trustee. 

III. Conclusion 

For the reasons listed above, the Trustee respectfully requests that this Court grant this 

Motion to partially withdraw the reference to the Bankruptcy Court of In re Mortgages Ltd. 

with respect to the ERISA controversies between the Plan and ML Manager as described 
above, and to consolidate the withdrawn issues with No. CV-12-2304-PHX-LOA. 

DATED this 25"‘ day of November, 2012 

wg/ax /I9 c/’¢L,.>& 
Robert G. Furst
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Robert G. Furst‘ , 

4201 North 57‘ Way 
» Phoenix, Arizona 85018 
Direct Phone: (602) 377-3702 
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UNITED $TATF_S DISTRICT COURT 
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F“ Q: PM L Manager Asserts That It Has the Right to Control, Manage and 
Sell the Plan’s Assets. 
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‘V. Defendants’ Fiduciary Status 
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fiduciary . . . responds to the dispersion of fiduciary functions that ERISA permits." 

Y . i , ' 1‘~,_._,r 9, <;r,i,,_'i_ n_.._.'_._, “.1 1"W.,\..,_'., v‘v__, _,_Cf,< Y __:_ :'!<} 1'/:_LL 7,4 ‘\fi_1f>» /W. 
_ - = r_»i,\'. Q». i,'T'.;, Q 1- r .'_1.1_~,: i,;;; 17. E_J~l'.;,“ ‘( , ., '* - <,~-.;\ “xi .~ 

L .- 

_._§... 

i

( 

I

1

5 

I

! 

E

l

E

i

i 

l

i 

t
.

s

Case 2:08-bk-07465-RJH    Doc 3644    Filed 11/26/12    Entered 11/27/12 13:11:28    Desc
 Main Document      Page 11 of 18



l 

1. 

,;1

5 

f\u 

'2' 

8

7 

‘_.’\. 

ll. 

I"? 
L4. 

3 X 

P1 

15 

sfi l.\J 

1'7 

18 

1 25 

Pa 5*‘ 

71

v 

71 

_‘{}

\

l 

1

\

1

I 
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i VI. ERISA’s Fiduciary Duties, Prohibited Transaction Rules. and 
Remedial Provisions 
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the law.“ Donovan V. Blerwirth, 680 F .241 263 
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Z/. l\/iL Manager is a "party in interest" to the Plan if it holds the rights it 

] 

claims with respect to the Plan's real estate assets, for two reasons. gs e:=.pla§;;:=.l ;. 

if l\/{L Manager holds the rights it claims with respect to the Plan’s assets Manager 

would be a depfacro tidnciarjv with respect to the Plan. 11Rl§A specifically provides that 

[-1-1 P1'*1 ,c *2? or r’ 
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‘ rl’RiSA also defines Plan service nroviders as narties in interest ERISA 6; 3il4\(B¥e 

I 

ERISA § 406th) also prohibits any fiduciary from "deal[ing] with the assets 

of the plan in his own interest or for his own account, actfing] in any transaction 

involving the plan on behalf of a party whose interests are adverse to the interests of 
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connection with a transaction involving the assets of the plant 

C. ERISA’s Remedial Provisions 
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tfiiit‘ F" {Di ?f‘- ;“;i*,"t‘»i?“. F“ ,m'*_";§*'Il~\1~:> 1~_<§l;§f£~1"i‘. to i-Afv_41~t=;: evil-, :‘§nl§fi,",:'::_ =1? {Q 3:-Y-»'?:";T“-;"‘,i‘ 

any provisions of this title or the terms of the plant” 

55. Zvii, Manager is biaiaritiy 'V1Uidi:il1‘é ERlSA's exclusive purpose ruie and 
1 it s ‘\~_ t. '., ,_ t ii, 1., » .t _c.1 ,v 

1 ,,~ . .2 ;e:;_;;._ 1 ‘J c- ~.». I ‘.;.~:;<.. 1 44, .~ _ .1. ~ >=.»_,'~.._~'_~, Tc i 2-.;, V 1 - 

ziarfiiripf/mts, in blatant riisreeard of its diitv to manaee these assets nriidentlia io\»'all\=' and 

in the best interests or the Plan participants. As a nciuciary. ML Manager is required to 
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,~n1~v~,»\qQ ml? y\,?'f\Y';rl,;y>rw— kn-nQi‘§<>.r~ ffi fificx nijwfiplwqneq 
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Q " §'~.3' “.-1‘: *1 3 ' 5»: 
c»._1.~.> _,» . ,1-t. t l~._ rt»! . ‘i~( ;>. 

34 l\/[L Managefs actions have violated and will continue to violate E-RISA’s 

Q£UinE>1i::u ii'%3tl15aic' tron YLUC3. 
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‘viii. Claims for Relief 

,“'TT.'Zf;g’.?‘ ‘i :1 ?~?*"t"¢:3"::‘%ei 5‘? ‘$3.’?-¢ -1*‘ bf: the P1an’s named fidUC€iT':7> 1 

Count I 

(‘him fez‘ Deelaratnrv Relief Regarding Agency Termiazatian 
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