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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re: In Proceedings Under Chapter 11
Case No. 2:08-bk-07465-RJTH
MORTGAGES LTD.,
MOTION FOR PARTIAL
an Arizona corporation, WITHDRAWAL OF THE

REFERENCE AND MEMORANDUM
OF POINTS AND AUTHORITIES IN
SUPPORT THEREOF

Debtor.

)
)
)
)

Pursuant to 28 U.S.C. § 157(d), D. Ariz. Gen. Order 01-15, and Bankr. L. R.5011-2,
Robert G. Furst, the Trustee (the “Trustee™) of the Robert G. Furst & Associates Ltd. Defined
Benefit Pension Plan (the “Plan”), respectfully moves this Court (i.e., the United States
District Court for the District of Arizona), to partially withdraw the reference to the United
States Bankruptcy Court for the District of Arizona (the “Bankruptcy Court”) with respect to
the above-captioned bankruptcy case. The requested partial withdrawal of the reference is

with respect to controversies stemming from ML Manager’s claim that (1) ML Manager has
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an “irrevocable” agency relationship with the Plan, and (2) ML Manager, as agent, has the]
right to manage, control and sell certain of the Plan’s assets, without owing any fiduciary
duties to the Plan and the Plan participants. This position by ML Manager clearly implicates
numerous provisions of the Employee Retirement Income Security Act of 1974, 29 US.C. §
1001 et seq. (“ERISA”).
~ In light of the contentions made by ML Manager, the Trustee seeks withdrawal of the

reference hereby and has separately filed a Complaint in the District Court (see Exhibit A)
seeking declaratory and injunctive relief pursuant to ERISA § 502(a)(3), codified at 29
U.S.C. §1132(a)(3). The Trustee files this Motion because ML Manager has made the
assertions described above in pending proceedings before the Bankruptcy Court, and those
assertions are based on fundamental misunderstandings of non-bankruptcy federal law, i.e.]
ERISA; thus, the reference to the Bankruptcy Court, as to these issues, falls within the
mandatory withdrawal provision in 28 U.S.C. § 157(d). Accordingly, the Trustee respectfully
requests that this Court partially withdraw the reference of consideration of these issues from)
the Bankruptcy Court and consolidate the withdrawn matters with the action filed by the
Trustee in this Court, No. CV-12-2304-PHX-LOA.

The following Memorandum of Points and Authorities supports this Motion.

MEMORANDUM OF POINTS AND AUTHORITIES

I. - Factual Background

A. The Bankruptcy Proceeding

The Mortgages Ltd. bankruptcy case was commenced on June 20, 2008. On May 15,
2009, the Bankruptcy Court confirmed a plan of reorganization (“POR”), which had been,

2
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proposed by the Official Investors Committee (the “OIC™), and the reorganized debtor
emerged from bankruptcy.

The POR provided inter alia that a separate limited liability company (“Loan LLC”)
would be formed for each loan previously funded by Mortgages Ltd. (“ML Loan”), and the
investors who had acquired fractional interests in the ML Loans from Mortgages Ltd., as
partial assignees, would have the option to transfer their fractional interests to the Loan LLCs,
which would be managed by a newly formed entity, ML Manager. The POR also provided
that, if any investors opted not to transfer their fractional interests to Loan LLCs (the “Opt+
Out Investors”), they would retain their fractional interests in the ML Loans, as tenants in
common, subject to existing agency agreements which would be transferred from Mortgages
Ltd. as initial agent, to ML Manager, as successor agent.

The Plan is an Opt-Out Investor in several ML Loans. The critical ERISA issues for
determination are (1) whether ML Manager is a fiduciary of the Plan under ERISA as a resul
of the applicable agency agreement, and (2) whether the agency agreement is terminable
under ERISA.

Resolution of these issues is solely based on ERISA and has nothing to do with
bankruptcy law or the confirmed POM. The confirmed POR simply provided that the
existing agency agreements would be assigned from Mortgages Ltd. to ML Manager, but the
rights and obligations of the principal and agent would not be changed in any respect. If
Mortgages Ltd. had not become bankrupt, the Trustee could have asserted an identical action
against Mortgages Ltd., as the original agent, in District Court for declaratory relief under
ERISA regarding the scope of its agency relationship. The Trustee now seeks the same

3
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1 ||adjudication with regard to the successor agent, ML Manager, and the District Court is the
proper forum.
To ensure that the Bankruptcy Court is fully apprised of the developments in the
5 ||District Court, the Plan is also filing a brief in the Bankruptcy Court informing the
6 || Bankruptcy Court of this motion and the new District Court action, requesting that the
Bankruptcy Court refrain from ruling on any matter that implicates the Plan or its assets.

B. The Controversy to be Withdrawn

10 The Trustee seeks to withdraw the issues of whether there is an on-going, interminable
' |land irrevocable agency relationship between the Plan and ML Manager, as ML Manager
12

asserts (in which event, ML Manager would be an ERISA fiduciary with respect to the Plan),
13

14 || whether ML Manager has the right under the applicable documents and ERISA to manage,

15 flcontrol and sell any assets of the Plan (which would also result in ML Manager being 4
16

fiduciary for the Plan), and whether the Trustee is entitled to relief pursuant to ERISA §§
17
Ls ||502(a)(2) and (3) and ERISA § 409, 29 U.S.C. §§ 1132(a)(2) and (3) and § 1109, as well as

19 ||any other ERISA issues that may arise between the Trustee and ML Manager.

20 . - . .
The Trustee has presented these issues to the District Court for resolution through its

21

2 Complaint. Resolution of these issues will require detailed consideration of a number of

>3 ||ERISA’s most critical provisions, including those governing fiduciary status (ERISA § 3(21),

24 |l29 US.C. § 1002(21)), fiduciary duties(ERISA § 404, 29 U.S.C. § 1104)), prohibited

25
transactions (ERISA § 406, 29 U.S.C. § 1106)), remedies (ERISA §§ 409, 502(a)(2) and
26
57 |[502(a)(3), 29 U.S.C. §§ 1109, 1132(a)(2) and 1132(a)(3)), and preemption (ERISA § 514, 29

28 || U.S.C. § 1144)). Further, the Court will be obliged to consider not only the statutory text but

4
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Case 2

the associated regulations and other administrative guidance promulgated by the Department
of Labor and the substantial body of case law interpreting the statute and regulations. These
are all matters that arise regularly in District Court in ERISA litigation.

II. Argument

A. The Statutory Basis for Withdrawal of the Reference

Under 28 U.S.C. § 157(a), “[e]ach district court may provide that any or all cases|
under title 11 and any or all proceedings arising under title 11 or arising in or related to a case;
under title 11 shall be referred to the bankruptcy judge for the district.” This Court has
referred all such cases to the bankruptcy judges by its June 29, 2001 General Order, number]
01-15: “[T]he court hereby refers to the bankruptcy judges for this district all cases under
Title 11 and all proceedings under Title 11 or arising in or related to a case under Title 11 as
of the effective date of the Bankruptcy Act.”

Though reference to the bankruptcy judges is the rule, there is an important exception
in which matters pending in a bankruptcy court may be transferred back to the district court
by a withdrawal of the reference. 28 U.S.C. § 157(d) states:

The district court may withdraw, in whole or in part, any case or proceeding

referred under this section, on its own motion or on timely motion of any party,

for cause shown. The district court shall, on timely motion of a party, so

withdraw a proceeding if the court determines that resolution of the proceeding

requires consideration of both title 11 and other laws of the United States
regulating organizations or activities affecting interstate commerce.

This statutory basis for withdrawal is implemented in this district by Bankr. L. R.

5011-2 pursuant to which the present Motion is made.

'08-bk-07465-RJH Doc 3644 Filed 11/26/12 Entered 11/27/12 13:11:28 Desc
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1 B. Withdrawal of the Reference Is Mandatory

Section 157 contemplates both permissive and mandatory withdrawals of the
reference. Here, because the matters at issue implicate ERISA, withdrawal of the reference is
5 mandatory.' The Ninth Circuit has explained that sec. 157(d) “mandates withdrawal in cases
6 ||requiring material consideration of non-bankruptcy federal law.” Security Farms v.
International Broth. of Teamsters, Chauffeurs, Warehousemen & Helpers, 124 F.3d 999,

1008 (9th Cir. 1997).

10 As the Supreme Court has often noted, ERISA regulates and protects employee
t pension benefits through a “comprehensive and reticulated” statutory scheme. E.g., Mertens
12

L3 v. Hewitt Assocs., 508 U.S. 238, 251 (1993). Exclusive jurisdiction over most ERISA

14 ||actions, including the Trustee’s action, is reposed in the District Courts. ERISA § 502(e), 29

15 ||U.S.C. § 1132(e).

16

Here, as explained above, the Trustee seeks to withdraw the issues of whether ML,
17
.s ||Manager’s agency is terminable under ERISA, whether ML Manager is an ERISA fiduciary

19 ||or a party in interest with respect to the Plan (ERISA §§ 3(14) and (21), 29 U.S.C. §§

20 1002(14) and (21)), whether ML Manager’s actions have resulted in or would result in

21

- breaches of ERISA fiduciary duty or prohibited transactions under ERISA (ERISA §§ 404,

-3 ||406, 408, 29 U.S.C. §§ 1104, 1006, 1108), and whether the Trustee is entitled to relief

24

25

! Withdrawal of the reference would also be appropriate in this matter on a permissive basis.
See Vacation Village, Inc. v. Clark County, 497 F.3d 902, 914 (9th Cir. 2007); Equipoint
27 || Financial Network, Inc. v. Network Appraisal Servs., Inc., 2009 WL 2135873 (S.D. Cal.
2009). Resolution of these issues would not otherwise substantially delay or hinder the
administration of the bankruptcy estate.

26

28
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pursuant to ERISA §§ 502(a)(2) and (3), 29 U.S.C. §§ 1132(a)(2) and (3), and ERISA § 409,
29 U.S.C. § 1104. Resolution of these issues turns exclusively on considerations of ERISA.

Resolution of these issues plainly requires both substantial and “material
consideration” of non-bankruptcy federal law, and therefore fall within § 157(d)’s mandatoryj
withdrawal provision. See, e.g., In re Kiefer, 276 B.R. 196 (E.D. Mich. 2002) (withdrawal
mandatory in action involving claims of ERISA fiduciary status and breach). Because
withdrawal is mandatory, the Trustees respectfully request that this Court grant this Motion
and partially withdraw the reference to the Bankruptcy Court as to the dispute between ML
Manager and the Trustee.

As explained above, the Trustee has filed an action in this Court seeking declaratory|
and injunctive relief pursuant to ERISA with respect to these issues. The Trustee therefore
also requests that once withdrawn, these issues be consolidated with the ERISA action filed
by the Trustee.

HI. Conclusion

For the reasons listed above, the Trustee respectfully requests that this Court grant this
Motion to partially withdraw the reference to the Bankruptcy Court of In re Mortgages Lid.
with respect to the ERISA controversies between the Plan and ML Manager as described|
above, and to consolidate the withdrawn issues with No. CV-12-2304-PHX-LOA.

DATED this 25™ day of November, 2012

Rt /D Do

Robert G. Furst

:08-bk-07465-RJH Doc 3644 Filed 11/26/12 Entered 11/27/12 13:11:28 Desc
Main Document  Page 7 of 18



»d

L

14

iy

oy
™

[0

Case 2:08-

!

=t

v . -
5%
b e RS

Robert G. Fursg L
4201 North 57" Way

Phoenix, Arizona 85018

Direct Phone: (602) 377-3702

refurstzraclcom

Pro Se

UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Lase N

COMPLAINT

Platid,

ML MANAGER. LLC. an Arizona limited
liability company: and JOHN DOES 1-5

Deiendanis.

L Preliminarv Statement

i CV-12-2304-PHX-LOA

i. This action arises out of a controversy between ML Manager, LLC ("ML

T 25 : T oo Ty, o SO o . o SNSRI AR

Manager™) and the Robert ©. st & Associales LIC Lol Tned Benefic Pension

“Plan™). M Mannger ~laime it hag the authority to take control of certain 2egets of the

Pian and manage those assets. without regard to the consequences to the Pian or 1ts

SR TR eI FE T T T LY S L LT P TRV o TS R E T T
FML ti\uli.z(«lnlll.)‘ i41 I RSO WENS ¥ \_}l W ¥ 4 ) L_‘llltjl&' M L% Ll wididaiy FENSLVE LW AN Ldrde Y

-07465-RJH  Doc 3644 11 6[_12 tered 11/27/12 13:11:28
Main Docur gﬁe 86718

B

SAvy Ut

Desc

FRP VS

(“ERISA™). ML Manager’s brazen attempt to hijack the retirement savingt of the




i

|
i
i

i
:

participants of the Plan contravenes the most fundamental principles underiying ERISA,

the Plan. acting throucgh its current trustee seeks: (1) o

i U I N - ol v TRioee )
[ EtE _v Axbt..’) 'C{"\,vxx Sviil oviail éex alia Uie & 12‘1{1, {4 f chad

¢z From attempting 1o oot

asset: and (3) an award of attornevs’ fees and costs pursuant to 29 U.S.C. § 1132(g).

. Jurisdiction and Venue

~ TV e Y o I
K DT it NS st i [ 411

2017 QC 8 1132¢0e) 1y

4. T'his Court has personai jurisdiction over Delendants pursuant to 2% U.b.C.

oA L

Yeds \L\,\L,\-A,

L i ta

ie praper in thic Digtrict pursnant to 20 1T7S O 8 11320232} hecanse

some or ail of the Defendants reside or transact business in this District.
ii]l. The Partics
A Plaintiff
Robert (¢ Fussi is the current trustee and named fiduciary of the Plan. Mr
1 Uit fesides i wiar h,upa kuuﬂu AL1Z0i1a.
B Defendants
7 M1 Manager ic an Arizona limited liahility company whaose nrincipal rlace

of business 1s in Niarlcopa Countv. Arizona.

"R O¥T T T

u.—.\/‘s e iVaa 4 i““.i._»“

(@]

S~ fl«w namen (\.4» +1—\or~—\ o

A aroe 1dantifiad ta the ovtont necoganry and anmmranriata
FLISv £iion paite tifao. i lde SN LS PR S A I A e o T = L T e

Piaimtitt wili amend the Complamnt to add their true identities.

Case 2:08- bl( 07465-RJH Doc 3644 Filed 11/26/12 Entered 11/27/12 13:11:28 Desc

Main Document  Page 9 of 18




[y

[

U

<

T

!

A, The Plan and Its Assets
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)
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27. ML Manager is a “party in interest” to the Plan if it holds the rights it
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pian who breaches anv of the responsibiitties, obliganons. or duties 1mposed upon

o wtaae it ¥Yeioaon T iSE S0 19y Tryge iy
LU DU L plGad vl OSSR it privis
-

Toenimtx ooy P
Vo ditGiiiale g il L
- =

11os
ey A R B R T B =
FETUTIR U It IS S Y O o

e gt Foes mamdn sl Tapmank and ta regtame ta @ik nlan cne peafits of ook Sdeeiorys
T TELI Ll Al pEorid Selinld Duiacil Pl e [N R e EIRSEENE I S T IR S S T S 1S

| and shall be subiect to such other equitable or remedial reliet as the court may deem
appropriate, including removal of such fiduciary.”
il

i

7

Case 2:08-&-07465-RJH Doc 3644 Filed 11/26/12 Entered 11/27/12 13:11:28 Desc

Main Document  Page 14 of 18




-
/

] 32, ERISA § 530Z(a)3), 29 U.S.C. g 11521an3 ). aiso authorizes pian nduciaries

“, 1 1 e I T, T i et .

; Lo STTa TqUl i ITiiTl Lol GOty JOICTSS ST, o1l gt Ve
and aq availahla '?"",f];ov pf\'\‘;tq!-\‘o Tawv: panarmintivs o gt v'.oczf;zﬁ:ﬁ'ny« and r\ﬂ'\.o'{ monetory
B i b O A O "?";‘1' O B T e o R R T SISV SR NI TP s T S A S S SR P SV S R e SR VAY IO S

4 || relief. Section 502(a)(3) states that a civil action may be brought by a fiduciary “(A) to

- || any provisions of this title or the terms of the plan.”
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Count 1
Claim for Declaratory Relief Regarding Agency Termination
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37. [he foregoing allegations are expressly incorporated and realleged herein.
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1 Count 1

Claim for Iniunctive Relief Preventing Defendants From

= Anv Use, Control, or Sale of Plan Assets
Pursuant tn 20 U.S.C, 8§ 1132(a)3)
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CLERK U § DISTRICT COURT
v DISTRICT OF ARIZONA

P DEPUTY

UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Robert G. Furst, Trustee of the

Robert G. Furst & Associates Ltd.

Defined Benefit Pension Plan,
Plaintiff,

VS.

ML Manager, LLC, an Arizona limited
liability company,

Defendant.

Case No. CV-12-2304-PHX-LOA

MOTION FOR PARTIAL
WITHDRAWAL OF THE
REFERENCE AND MEMORANDUM
OF POINTS AND AUTHORITIES IN
SUPPORT THEREOF

Oral Argument Requested

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

Inre:
MORTGAGES LTD.,

Debtor.

In Proceedings Under Chapter 11
Case No. 2:08-bk-07465-RJH
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1 Pursuant to 28 U.S.C. § 157(d), D. Ariz. Gen. Order 01-15, and Bankr. L. R.5011-2,
2 ||Robert G. Furst, the Trustee (the “Trustee™) of the Robert G. Furst & Associates Ltd. Defined
Benefit Pension Plan (the “Plan”), respectfully moves this Court (i.e., the United States
5 {|District Court for the District of Arizona), to partially withdraw the reference to the United
6 || States Bankruptcy Court for the District of Arizona (the “Bankruptcy Court”) with respect to
the above-captioned bankruptcy case. The requested partial withdrawal of the reference iy
with respect to controversies stemming from ML Manager’s claim that (1) ML Manager has

10 ||an “irrevocable” agency relationship with the Plan, and (2) ML Manager, as agent, has the

1 right to manage, control and sell certain of the Plan’s assets, without owing any fiduciary
12
" duties to the Plan and the Plan participants. This position by ML Manager clearly implicates

14 ||numerous provisions of the Employee Retirement Income Security Act of 1974, 29 U.S.C. §

15 111001 ef seq. (“ERISA”).

16

In light of the contentions made by ML Manager, the Trustee seeks withdrawal of the
17
1g ||reference hereby and has separately filed a Complaint in the District Court (see Exhibit A)

19 |iseeking declaratory and injunctive relief pursuant to ERISA § 502(a)(3), codified at 29

2 llus.c. §1132(a)(3). The Trustee files this Motion because ML. Manager has made thg
21
2 assertions described above in pending proceedings before the Bankruptcy Court, and thosg

23 |lassertions are based on fundamental misunderstandings of non-bankruptcy federal law, i.e.,

24 |ERISA; thus, the reference to the Bankruptcy Court, as to these issues, falls within the

25
mandatory withdrawal provision in 28 U.S.C. § 157(d). Accordingly, the Trustee respectfully
26

27 ||requests that this Court partially withdraw the reference of consideration of these issues from

28
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1 || the Bankruptcy Court and consolidate the withdrawn matters with the action filed by the
? || Trustee in this Court, No. CV-12-2304-PHX-LOA.

The following Memorandum of Points and Authorities supports this Motion.

5 MEMORANDUM OF POINTS AND AUTHORITIES

¢ |L Factual Background

A. The Bankruptcy Proceeding

The Mortgages Ltd. bankruptcy case was commenced on June 20, 2008. On May 15,

10 }2009, the Bankruptcy Court confirmed a plan of reorganization (“POR”), which had been

H proposed by the Official Investors Committee (the “OIC”), and the reorganized debtor

12

3 emerged from bankruptcy.

14 The POR provided inter alia that a separate limited liability company (“Loan LLC”)

15 Hwould be formed for each loan previously funded by Mortgages Ltd. (“ML Loan”), and the

16
investors who had acquired fractional interests in the ML Loans from Mortgages Ltd., as

17

1 ||partial assignees, would have the option to transfer their fractional interests to the Loan LLCs,

19 || which would be managed by a newly formed entity, ML Manager. The POR also provided

20 that, if any investors opted not to transfer their fractional interests to Loan LLCs (the “Opt-
21
2 Out Investors™), they would retain their fractional interests in the ML Loans, as tenants in

23 || common, subject to existing agency agreements which would be transferred from Mortgages

24 |1 Ltd. as initial agent, to ML Manager, as successor agent.

25

The Plan is an Opt-Out Investor in several ML Loans. The critical ERISA issues for
26
7 || determination are (1) whether ML Manager is a fiduciary of the Plan under ERISA as a result
28
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10 |{against Mortgages Ltd., as the original agent, in District Court for declaratory relief under
'L ||ERISA regarding the scope of its agency relationship. The Trustee now seeks the same
z adjudication with regard to the successor agent, ML Manager, and the District Court is the
14 ||proper forum.

15 To ensure that the Bankruptcy Court is fully apprised of the developments in the
ij District Court, the Plan is also filing a brief in the Bankruptcy Court informing the
1g ||Bankruptcy Court of this motion and the new District Court action, requesting that the
19 ||Bankruptcy Court refrain from ruling on any matter that implicates the Plan or its assets.

20 B. The Controversy to be Withdrawn

Z The Trustee seeks to withdraw the issues of whether there is an on-going, interminablé
23 ||and irrevocable agency relationship between the Plan and ML Manager, as ML Manager
24 |lasserts (in which event, ML Manager would be an ERISA fiduciary with respect to the Plan),
zz whether ML Manager has the right under the applicable documents and ERISA to manage,
57 ||control and sell any assets of the Plan (which would also result in ML Manager being a
28 || fiduciary for the Plan), and whether the Trustee is entitled to relief pursuant to ERISA §§

Case 2:12-cv-02304-FIM Document 13 Filed 11/26/12 Page 4 of 19

of the applicable agency agreement, and (2) whether the agency agreement is terminable
under ERISA.

Resolution of these issues is solely based on ERISA and has nothing to do with
bankruptcy law or the confirmed POM. The confirmed POR simply provided that the
existing agency agreements would be assigned from Mortgages Ltd. to ML Manager, but the
rights and obligations of the principal and agent would not be changed in any respect. If

Mortgages Ltd. had not become bankrupt, the Trustee could have asserted an identical action

4
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1 |]502(a)(2) and (3) and ERISA § 409, 29 U.S.C. §§ 1132(a)(2) and (3) and § 1109, as well ag
any other ERISA issues that may arise between the Trustee and ML Manager.

The Trustee has presented these issues to the District Court for resolution through its
5 ||Complaint. Resolution of these issues will require detailed consideration of a number of
6 || ERISA’s most critical provisions, including those governing fiduciary status (ERISA § 3(21),
29 US.C. § 1002(21)), fiduciary duties(ERISA § 404, 29 U.S.C. § 1104)), prohibited
transactions (ERISA § 406, 29 U.S.C. § 1106)), remedies (ERISA §§ 409, 502(a)(2) and

10 ||502(a)(3), 29 U.S.C. §§ 1109, 1132(a}(2) and 1132(a)(3)), and preemption (ERISA § 514, 29

"1 |U.S.C. § 1144)). Further, the Court will be obliged to consider not only the statutory text buf

12

13 the associated regulations and other administrative guidance promulgated by the Department|

14 |{of Labor and the substantial body of case law interpreting the statute and regulations. These

15 1| are all matters that arise regularly in District Court in ERISA litigation.

16
II. Argument
17

18 A. The Statutory Basis for Withdrawal of the Reference

19 Under 28 U.S.C. § 157(a), “[e]ach district court may provide that any or all cases

2% 1l under title 11 and any or all proceedings arising under title 11 or arising in or related to a cas¢

21

- under title 11 shall be referred to the bankruptcy judge for the district.” This Court has

23 [|referred all such cases to the bankruptcy judges by its June 29, 2001 General Order, number

24 1101-15: “[T]he court hereby refers to the bankruptcy judges for this district all cases under

25
Title 11 and all proceedings under Title 11 or arising in or related to a case under Title 11 as
26

27 | of the effective date of the Bankruptcy Act.”

28
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1 Though reference to the bankruptcy judges is the rule, there is an important exception
2 |in which matters pending in a bankruptcy court may be transferred back to the district court

by a withdrawal of the reference. 28 U.S.C. § 157(d) states:

5 The district court may withdraw, in whole or in part, any case or proceeding
referred under this section, on its own motion or on timely motion of any party,
6 for cause shown. The district court shall, on timely motion of a party, so

withdraw a proceeding if the court determines that resolution of the proceeding
requires consideration of both title 11 and other laws of the United States
8 regulating organizations or activities affecting interstate commerce.

This statutory basis for withdrawal is implemented in this district by Bankr. L. R/

1: 5011-2 pursuant to which the present Motion is made.

12 B. Withdrawal of the Reference Is Mandatory

13 Section 157 contemplates both permissive and mandatory withdrawals of the
12 reference. Here, because the matters at issue implicate ERISA, withdrawal of the reference i

16 mandatory. The Ninth Circuit has explained that sec. 157(d) “mandates withdrawal in cases

17 ||requiring material consideration of non-bankruptcy federal law.” Security Farms v.

e International Broth. of Teamsters, Chauffeurs, Warehousemen & Helpers, 124 F.3d 999,
:Z 1008 (9th Cir. 1997).

21 As the Supreme Court has often noted, ERISA regulates and protects employee
22 pension benefits through a “comprehensive and reticulated” statutory scheme. E.g., Mertens|
Z v. Hewitt Assocs., 508 U.S. 238, 251 (1993). Exclusive jurisdiction over most ERISA
25

26 ! Withdrawal of the reference would also be appropriate in this matter on a permissive basis|

See Vacation Village, Inc. v. Clark County, 497 F.3d 902, 914 (9th Cir. 2007); Equipoint
27 || Financial Network, Inc. v. Network Appraisal Servs., Inc., 2009 WL 2135873 (S.D. Cal.
2009). Resolution of these issues would not otherwise substantially delay or hinder the

28 1l administration of the bankruptcy estate.
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1 ||actions, including the Trustee’s action, is reposed in the District Courts. ERISA § 502(¢), 29
2 |U.S.C. § 1132(e).

Here, as explained above, the Trustee seeks to withdraw the issues of whether ML
5 ||Manager’s agency is terminable under ERISA, whether ML Manager is an ERISA fiduciary
6 llor a party in interest with respect to the Plan (ERISA §§ 3(14) and (21), 29 U.S.C. §§
1002(14) and (21)), whether ML Manager’s actions have resulted in or would result in
breaches of ERISA fiduciary duty or prohibited transactions under ERISA (ERISA §§ 404,
10 ||406, 408, 29 U.S.C. §§ 1104, 1006, 1108), and whether the Trustee is entitled to relief]

11 |l pursuant to ERISA §§ 502(a)(2) and (3), 29 U.S.C. §§ 1132(a)(2) and (3), and ERISA § 409,

12
s 29 U.S.C. § 1104. Resolution of these issues turns exclusively on considerations of ERISA.
14 Resolution of these issues plainly requires both substantial and “material

15 1| consideration” of non-bankruptcy federal law, and therefore fall within § 157(d)’s mandatory|

16
withdrawal provision. See, e.g., In re Kiefer, 276 B.R. 196 (E.D. Mich. 2002) (withdrawal
17

1g ||mandatory in action involving claims of ERISA fiduciary status and breach). Because

19 || withdrawal is mandatory, the Trustees respectfully request that this Court grant this Motion

2% and partially withdraw the reference to the Bankruptcy Court as to the dispute between ML
ji Manager and the Trustee.

23 As explained above, the Trustee has filed an action in this Court seeking declaratory
24 Hland injunctive relief pursuant to ERISA with respect to these issues. The Trustee therefore
jz also requests that once withdrawn, these issues be consolidated with the ERISA action filed

57 || by the Trustee.

28
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1 [{III.  Conclusion

For the reasons listed above, the Trustee respectfully requests that this Court grant thig
Motion to partially withdraw the reference to the Bankruptcy Court of In re Mortgages Ltd.
5 || with respect to the ERISA controversies between the Plan and ML. Manager as described
6 |l above, and to consolidate the withdrawn issues with No. CV-12-2304-PHX-LOA.

(The Trustee notes that ML Manager (which has not yet been served in this action) has
already filed ML Manager’s Motion to Dismiss or, In the Alternative, Motion to Refer Case
10 ||to Bankruptcy Court (and another motion seeking the transfer of this case Judge Jones). The

" || Trustee will respond separately to those motions by the filing deadline.)

12
L3 DATED this 25™ day of November, 2012
14
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Robert G. Furst
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6

UNITED STATES DISTRICT COURT
"~ DISTRICT OF ARIZONA

7
8
, ROBERT G. FURST, Trustee of the Case No. cv-1 2-2304-PHX-LOA
9 HRobert G. Furst & Associatas Ltd.
Defined Benefit Pension Plan.
10
COMPLAINT
i1 ‘
Plamntift,
12
Vs,
13
14 §ML MANAGER, LLC. an Arizona limited
05 liability company: and JOHN DOES 1-5.
i : ] -
16
17 , Detendants.
18
19 L.
L Preliminary Statement
20 , , ,
i. This action arises out of a controversy between ML Manager, LLC ("ML
21 : . )
Manager™) and the Robert G. Furst & Associates Lid. Defined Benefit Pension Plan (the
- “Plan™). ML Manager claims it has the authority to take control of certain assets of the
23 ;
Plan and manage those assets, without regard to the consequences to the Plan or its
24 ) . -
participants, i violation of the Employee Retirement Income Security Act of 1974
25 : . . .
(“ERISA™). ML Manager’s brazen attempt to hijack the retirement savings of the
26
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1 || participants of the Plan coniravenes the most fundamental principies underlying ERISA,
> fl as well as the letter of the statute.

3 2. In this lawsuit, the Plan. acting through its current trustee. seeks: (1) 2
4 || declaration that ML Manager has no authority to control, manage or sell Plan assets and
5 Jl that no agency relationship currently exists between ML Manager and the Plan; (Z) an
& Il injunction preventing Defendants from attempting to control, manage or sell any Plan
7 |l asset: and (3) an award of attorneys’ fees and costs pursuant to 29 U.S.C. § 1132(g).

g ~ II.  Jurisdiction and Venue

g 3. This Court has subject matier jurisdiction pursuant to 28 US.C. § 1331 and

1o J20US.Co§ 1132(eX 1.

11 4. This Court has personal jurisdiction over Defendants pursuant to 29 U.S.C.
12 115 1132(e)2) and Fed. R. Civ. P. 40k)(1 XA |

5. Venue is proper in this District pursuant to 29 U.S.C. § 1132(e)(2). becaus

14 || some or all of the Defendants reside or transact business in this District.

i5 1. The Parties

16 A. Plaintiff

17 6. Robert G. Furst is the current trustee and named fiduciary ot the Plan. Mr.
18 || Furst resides in Maricopa County, Arizona.

19 B. Defendants

20 7. ML Manager is an Arizona limited lability company whose principal place

21 fl of business is in Maricopa County, Arizona.
22 8. John Does 1-5 are the members of the Board of Managers of ML Manager.
~2 | Once the names of these persons are identified. to the extent necessary and appropriate,

~4 || Plaintiff will amend the Complaint to add their true identities.

1
| ]
t
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iV. Facts
Al The Plan and Its Assets

9. The Plan was established in 2000 by Robert G. Furst & Associates Ltd to
provide a retirement savings vehicle for its employees. Robert G. Furst & Associates
Ltd. was the “sponsor” of the Plan within the meaning of ERISA $3{16)(B), 29 US.C. §
1002(16)(B), and the Plan itself was an “employee pension benefit plan” within the .
meaning of ERISA § 3(2)(A). 29 US.C. § 1002(2)(A). Under ERISA § 502(d). 29
U.S.C. § 1132(d) the Plan is a legal entity separate from its sponsor.

10, The plan document provides that its trustee shall have full discretion and
authority with regard to plan assets.

B. ML Manager Asserts That It Has ihe Right to Control, Manage and
Sell the Plan’s Assets.

11, The Plan has invested in fractional interests in mortgage loans originated by
Mortgages Ltd.. pursuant to a private offering memorandum (“POM”).

12 The Plan and Mortgages Ltd. executed an Agency Agreement, which is
attached to the POM.

13.  Mortgages Ltd. 1 noﬁ the subject of bankruptcy proceedings in this
district, 1o re Mortgages Lid., No. 08-07465 (Bankr. D. Ariz. filed June 20, 2008.

14, ML Manager is the successor to Mortgages Ltd. under the | Agency
Agreement.

i5. ML Manager has made several claims based upon thev Agency Agreement.
ML Manager has alleged that, pursuant to the Agency Agreement, ML Manager has a
continuing agency relationship with the Plan that gives it the right to use, control, manage
and sell the Plan’s mortgage loans which were acquired from Mortgages Ltd.

16. The Agency Agreement was terminated by the Plan’s trustee in 2008.

Nonetheless, ML Manager asserts that the agency relationship is continuing, is “coupled
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1 || with an interest” and is therefore interminable and irrevocable under state law. Thus,

according to ML Manager, the Plan has no right to remove ML Manager as an agent, and

[\

the Plan has no choice but to watch as ML Manager hqzjzdates al! of the Plan’s mortgages

)

4 || investments. without regard to the best interests of the Plan (and for the benefit of others).

3 17. - By asserting such an agency relationship, ML Manager secks to do ope of

¢ Il the things that ERISA was specifically designed to prevent: raid plan assets 1o benefit
7 || persons other than plan participants and beneficiaries.

] V. Defendants’ Fiduciary Status

g | 18, ERISA treats as fiduciaries not only persons explicitly named as fiduciaries

0 funder 29 U.S.C. § 1102(a)(1). but also any other persons who in fact perform fiduciary
11 Wl functions. Thus, a person is a de facto fiduciary to the extent “(i) he exercises any
12 | discretionacy autherity or discretionary control respecting management of such plan or
exercises any authority or control respecting management or disposition of its assets... or
14 | (iii) he has any discretionary authority or discretionary responsibility in the
15 |l administration of such plan.” 29 U.S.C. § 1002(Z1)}(A)1)&(iii).

16 19, Fiduciary status under FRISA does not depend on whether one intended to
17 | be a fiduciary. What matters is what one does. As the Supreme Court has emphasized.
18 |l this provision of ERISA “defines ‘fiduciary’ not in terms of formal trusteeship, but in
{5 )l functional terms of control and authority over the [plan or its assets].” Mertens v. Hewitt
20 [l Associates. 508 T1.S. 248262 (1993},

21 20.  Not only is the definition broad, it contemplates that a given plan wili have
72 | many fduciaries with maﬁ}'& functions. As the leading ERISA treatise puts it, this
~~ || “fractionation of trusteeship” is one of the major features of ERISA, which “envisions

4 || multiple fiduciary service providers, and the complexity of ERISA’s definition of

55 |l fiduciary . . . responds to the dispersion of fiduciary functions that ERISA permits.”
55 | Langbein, Pratt & Stabile, Pension and Employee Bepefit Law at 548 (5th = 010y, Cr
-4 -

Case 2:08-bk-07465-RJH Doc 3644-1 Filed 11/26/12 Entered 11/27/12 13:11:28
Desc Motion for Partial Withdrawal of Reference Filed in District Court Page 12 of 19




Cagp 2:12-cv-02304-FIM Document 13 Filed 11/26/12 Page 13 of 19

as the Supreme Court put it, “Congress commodiously imposed fiduciary standards on

1
> W persons whose actions affect the amount of benefits retirement plan participants will
3 lI receive.” John Hancock Mut. Life Ins. Co. v. Harris Trust and Sav. Bank. 510 US 86, 96
a 1 (1993).
3 21,  During the period that ML Manager acted as agent under the Agency
6 | Agreement. ML Manager was a fiduciary for the Plan as a result of the authority
7 |l conferred upon it by the Agency Agreement.
8 22. 1o ihe extent that ML Manager holds the right io advance to itself or to
gy It otherwise use, manage, control, and sell Plan assets, which it claims to hold, or exercises
10 {1 anv such nights. it would be a de facto fiduciary of the Plan.
11
. V1. ERISA’s Fiduciary Duties, Prohibited Transaction Rules, and
12 Remedial Provisions
13 23.  ERISA provides a complex and interlocking scheme for the protection of
14 B employee retirement savings. Among ERISA’s prbtections include imposition of strict
15 || fiduciary duties on individuals and entities that have the power to control plan assets. as
L6 I well as the blanket prohibition of certain ransactions that raise the specter of seii-dealing
17 §with plan assets. ERISA alse contains a comprehensive enforcement system to ensure
18 I these fiduciary duties and prohibited transaction rules are not violated.
1y A.  ERISA’s Fiduciary Duties
20 24, Once it is determined that a person s an ERISA fiduciary, the
21  consequences are significant. FERISA § 404¢a)1). 20 UUS.C. § 1104(a) i); mposes
22 || certain obligations on fiduciaries. Of particular relevance here are the statutory directives
23 } that & fiduciary — like ML Manager, if it has the right to use, manage, control, or sell
24 M olan assets as it argues — “shall discharge his duties with respect to a plan solely in the
25 f| interest of the participants and beneficiaries” and shall do so “with the care, skill,
26 {l prudence, and diligence under the circumstances then prevailing that a prudent man
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acung in a like capacity and famiiiar with such matiers would use in the conduct of an
enterprise of a like character and with like aims.” {Emphasis added).

25.  These fiduciary duties under 29 U.S.C. §§ 1104(aY 1Y A) & (B) are referred
to as the duties of loyalty, exclusive purpose and prudence, and are the “highest known to
the law.” Donovan v. Bierwirth, 680 F.2d 263, 272 n.2 (2d Cir. 1982).

B. ERISA’s Pﬁ)hibited Transaction Rules

26.  Fiduciaries are subiect not only to the general fiduciarv obligations Qf
section 404, but aiso io the much more specific obligations of ERISA § 406, 29 U.S.C. §
1106, ERISA § 406 categorically bans certain transactibns (“prohibited transactions” in
the language of the statute), without the need for anv specific inquiry into the prudence of
the transactions. The statute particulariy targets, and prohibits, fransactions between a

plan and a “party in interest,” which is very broadly defined to include, among others, the

emplover and fiduciaries. In particular, the statute provides:

(1) A fiduciary with respect to a plan shall not cause the plan to
engage in a transaction. if he knows or should know that such transaction
constitutes a direct or indirect-- '

{A) sale or exchange, or leasing. of anyv property between the
plan and a party in interest;

(B) lending of money or other extension of cradit bertween
the plan and a party in interest;

{C) furnishing of goods, services, or facilities between the
plan and a paity in inierest, {orj

(D) transier to, or use by or for the benefit of a party in
interest, of any assets of the plan;...

ERISA §406(ajl), 25 U.S5.C. L106(a){i).

-6 -
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27. ML Manager is a “party in interest” to the Plan if it holds the rights it

claims with respect to the Plan’s real estate assets, for two reasons. As explained above,

[ g

if ML Manager holds the rights it claims with respect to the Plan’s assets, ML Manager

e

would be a de facto fiduciary with respect to the Pian. ERISA specifically provides that

all Plan fiduciaries are alsc parties in interest. ERISA §§ 3(14XA} 3 3(21). Additionally,

Ut

if ML Manager has the rights it claims, it would be a service provider for the Plan. and

ERISA also detines Plan service providers as parties in interest. ERISA § 3(14)B).

XK “~J <

28.  ERISA § 406(b) also prohibits any fiduciary from “deal[ing] with the assets
of the plan in his own interest or for his m%m account, ... act[ing] in any transaction
involving the plan on behalf of a party ... whose interests are adverse to the interests of
the pian or the interests of its participanis or beneficiaries, or receiv[ing| any
consideration for his own personal account from any party dealing with such plan in
connection with a transaction involving the assets of the plan.”

C. ERISA’s Remedial Provisions

29. ERISA § 302, 29 U.S.C. § 1132, contains a comprehensive enforcement
scheme to ensure the security of retirement benefits,

30. ERISA § 502(a){2), 29 U.S.C. § 1132(a¥2) provides. in pertinent part, that
a civil action may be brought by a fiduciary for retief under 29 U.S.C. § 1105.

31, ERISA § 409(a), 29 US.C. § 1109(a) “Liability for Breach of Fiduciary
Duty,” provides, in pertinent part, that “any person who is a fiduciary with respect to a

pian who breaches any of the responsibilities, obligations, or duties imposed upon

P‘Ti

fiduciaries . . . shall be personally liable to make good to such plan any losses to the plan
resulting from each such breach. and to restore to such plan any profits of such fiduciary .
. and shall be subject to such other equitable or remedial relief as the court may deem

appropriate, including removal of such fiduciary.”
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32. ERISA § 502(a)(3), 29 U.5.C. § 1132(a)3), also authorizes plan fiduciaries
to seck equitable relief from defendants, including, without iimization, injunctive relief
and, as available under applicable law. constructive trust, restitution, and other monetary
relief. Section 502(a)(3) states that a civil action may be brought by a fiduciary “(A) to
enjoin any act or practice which violates any provision of this title or the terms of the
plan, or (B) to obtain other equitable relief (i) to redress such violations or (ii) to enforc
any provisions of this title or the terms of the plan.”

33. ML Manager is blatanily violating ERISA’s exclusive purposé rule angi
secks to manage plen asseis In a manner confrary to the best interests of the Plan
participants, in blatant disregard of its duty to manage these assets prudenﬂy, lovally, and
in the best interests of the Plan participants. As a fiduciary, ML Manager is required to
act “solely in the interest of the participants and beneficiaries” and exclusively for the
purpose of providing benefits to the participants and beneficiaries. Plainly. ML Manager
is not managing the Plan’s assets in the interest of the Plan’s participants and
beneficiaries, nor are its actions exclusively designed to benefit to the Plan’s participants
and beneficiaries.

34. ML Manager’s actions have violated and will continue to violate ERISA’s
prohibiied iransaction ruies.

VII. The Appropriateness of Declaratory Reliefl

35, As alleged above. there is an actual controversy between the Plan and ML
Manager with respect to ML Manager’s rights and responsibilities with respect to the
assets of the Plan.

36.  In particular, ML Manager has maintained and continues to maintain that it
has the powér to dispose of Plan assets pursuant to the Agency Agreement. ahd the Plan
denies that it has any such power and that, further, if the Agency Agreement were

zonstrued to give ML Manager such powers, then ML Manager would be an E‘& A

-&-
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fiduciary and the exercise of those powers would breach its fiduciary duties under ERISA

and the transactions at issue would be prohibited ransactions under ERISA. Declaratory

[\]

reliefis thus appropriate under 28 U7 S.C. § 2201 and FRISA itse!f

{d

vVHL Claims for Relief

Lh

Count 1
Claim for Declaratory Relief Regarding Agency Termination
Puarsuant to 29 U.S.C. § 1132(2)(3)
As Against ML Manager and John Doe Defendants

o

37.  The foregoing allegations are expressly incorporated and realieged herein.

38, The agency reiationship between the Plan and either Mortgages Ltd. or ML

own terms or by the Plan’s named fiduciary. Accordingly,

[1)2]
v ,4

Manager has terminated by it

l'J ]

M1. Manager has no right to use. control, manage or sell anv assets ot the Plan and no
agency relationship cuitently exists between ML Manager and the Fian

39, To the extent state law would render any agency rela ?10?3Sni? between the

)

Plan and ML Manager irrevocable or interminable by the Plan’s named fiduciaries. such
state law is preempied by ERISA.

40.  In order to obtain appropriate equitable relief to redress ML Manager’s
violations of ERISA and to enforce ERISA’s provisions and the clear terms of the Plan
the Plan seeks declaratory relief pursuant to ERISA § 502(a)3) that (1) ML Manager was
{9 a fiduciary of the Plan while th s‘-\genc}' Agreement was in etfect, (2) no agency
relationship currently exists between ML Man 1ager and the Plan, and (3) ML Manager

does not have any authority over Plan assets or any right fo control. manage or sell any
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Count 11
Claim for Injunctive Relief Preventing Defendants From
Any Use, Control, or Sale of Plan Assets
Pursuant to 29 U.S.C. § 1132(a)(3)
As Against ML Manager and John Doe Defendants

4i.  The fotegoing allegations are expressly incorporated and realleged herein
42, As explained above, ML Manager seeks to control, manage and sell the

assets of the Plan. These activities pose an immediate and severe risk of irreparable harm
to the Plan.

43, As such, the Plan sceks an injunction pursuant to 502(aj3) of ERISA
preventing ML Manager from controlling or selling any assets of the Plan. because such
acts would violate both the provisions of ERISA and the clear terms of the Plan
docuinents. |

Praver for Relief

A. . A Declaration that (1) ML Manager was a fiduciarv of the Plan while the
Agency Agreement was in effect, (2) no agency relationship currenily exists between ML
Manager and the Plan, and (3) Defendants do pot have any authority over Plan. assets of
anv right to control or sell any Pfan asset:

B. An Injunction preventing Defendants from controliing, managing or selling
any assets of the Plan:

C. An Order awarding costs pursuant to 20US.C§1132(g):

D. An Order awarding attorneys’ fees pursuant 29 U.S.C. § 1132(g). and other
appiicabie law;

E An Order for equitable restitution and other appropriate equitable and
infunctive relief against Defendants. including restitution, disgorgement of fees. and
equitabie racing; and

3

Axq Order granting such other and further relief as the Court may deem just

i
&
i

and proper.

-16-
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1 Dated: October 29, 20612

W

Sobt 1, v

L]

Robert G. Furst

4201 North 57" Way
Phoenix, Arizona 83018
{602)377-3702
rgfurst@aci.com
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