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Robert J. Miller, Esq. (#013334)

Bryce A. Suzuki, Esq. (#022721)

Justin A. Sabin, Esg. (#026359)

BRYAN CAVE LLP

Two North Central Avenue, Suite 2200

Phoenix, Arizona 85004-4406

Telephone: (602) 364-7000

Facsimile: (602) 364-7070

Internet: rjmiller@bryancave.com
bryce.suzuki@bryancave.com
justin.sabin@bryancave.com

Counsel for the Rev Op Group and QC-MK
Custom Residential, LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Inre: In Proceedings Under Chapter 11

MORTGAGES LTD., Case No. 2:08-bk-07465-RJH

Debtor. MOTION FOR ENTRY OF AN ORDER
COMPELLING ML MANAGER LLC TO
(1) DISBURSE UNDISPUTED FUNDS,
AND (2) RESOLVE ITS CONFLICT OF
INTEREST WITH RESPECT TO THE
PROCEEDS OF THE MK | AND MK 11
LOANS

Hearing Date: March 14, 2011
Hearing Time: 11:00 a.m.
Location: Courtroom 603

Pursuant to Sections 105(a) and 1142(b) of the Bankruptcy Code, AJ Chandler 25 Acres,
L.L.C., Bear Tooth Mountain Holdings, L.L.P., Brett M. McFadden, Cornerstone Realty and
Development, Inc., Cornerstone Realty and Development, Inc. Defined Benefit Plan and Trust,
Evertson Oil Company, Inc., L.L.J. Investments, LLC (as successor in interest to Louis B.
Murphey, James C. Schneck Rev. Trust, and The Lonnie Joel Krueger Family Trust), Michael
Johnson Investments Il, L.L.C., Morley Rosenfield, M.D. P.C. Restated Profit Sharing Plan,
Pueblo Sereno Mobile Home Park, L.L.C., Revocable Living Trust of Melvin L. Dunsworth, Jr.,

William L. Hawkins Family L.L.P., Sternberg Enterprises Profit Sharing Plan, QC MK Custom
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Residential, L.L.C. (“QCMK?) (as successor in interest to Queen Creek XVIII, L.L.C.), and/or

their successors and assigns (collectively, the “Rev Op Investors”), by and through their duly

authorized counsel, hereby file this Motion for entry of an order compelling ML Manager LLC
(“ML_Manager™) to (i) distribute certain funds indisputably owing to the Rev Op Investors in
compliance with the confirmed plan, and (ii) resolve its conflict of interest in connection with the
proceeds of the MK | and MK |1 loans. In support of this Motion, the Rev Op Investors submit
as follows:

A. ML Manager’s Failure To Distribute The Rev Op Investors’ Funds.

1. On June 20, 2008, an involuntary Chapter 7 bankruptcy petition was filed against
Mortgages Ltd., the debtor in the above-captioned case (“Debtor”), which case this Court
subsequently converted to a Chapter 11 bankruptcy case.

2. Prior to the involuntary filing, each of the Rev Op Investors purchased fractional
interests in various loans originated by the Debtor pursuant to the so-called “Rev Op Program.”
The Rev Op Investors (or their respective principals) are largely retired individuals who hold in
excess of $50 million in investments in loans originated by the Debtor, only a fraction of which
the Rev Op Investors are likely to recover. For many of the Rev Op Investors, their investments
with the Debtor constitute their sole source of income.

3. On or around March 12, 2009, the Official Investors Committee filed its First
Amended Plan of Reorganization Dated March 12, 2009 (the “Plan”) in the Debtor’s bankruptcy
case, which the Court confirmed as amended by order dated May 20, 2009. The Plan provided
for the creation of Loan LLCs to hold various loans originated by the Debtor, and allowed
investors in the loans the option to transfer their respective interests to the Loan LLCs.

4. However, the Rev Op Investors declined to transfer their respective interests in
the loans to the Loan LLCs, opting instead to retain such interests as allowed under the Plan.

Indeed, the Rev Op Investors continue to own such interests or, in many cases, are now tenants
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in common with other investors in real property that formerly served as collateral for liquidated
loans and/or are owed their proportional share of the proceeds of the sale of such property.*

5. After confirmation of the Plan, ML Manager began servicing and managing many
of the loans in which the Rev Op Investors hold interests. In connection with its asserted agency
authority under the Plan, ML Manager has liquidated and continues to liquidate such loans and
hold the proceeds thereof, pending an arbitrary and unilateral decision to distribute such funds to
investors.

6. The Rev Op Investors are informed and believe that ML Manager has liquidated
several loans in which they hold ownership interests amounting to millions of dollars to be
distributed to investors, of which an estimated $1-2 million in undisputed funds is owing to the
Rev Op Investors. ML Manager has been “sitting” on these funds for several months with no
distributions to investors. After inquiry, the Rev Op Investors have simply been informed that
ML Manager plans to distribute these funds “sometime in 2012.”

7. On December 15, 2011, counsel for the Rev Op Investors sent a letter to counsel
for ML Manager demanding disclosure of ML Manager’s plans with respect to accounting and
distribution of the Rev Op Investors’ funds, as well as confirmation that the Rev Op Investors’
funds are deposited in a segregated and appropriate interest-bearing account. A true and correct
copy of the December 15, 2011 letter is attached hereto as Exhibit A. As of the date hereof, ML
Manager has failed to provide any response to the letter or otherwise disclose the information
requested therein.

8. Pursuant to Section 4.13 of the Plan, ML Manager is obligated to distribute to the
Rev Op Investors any funds in which they have an undisputed ownership interest. See Plan, §
4.13. Furthermore, as the Rev Op Investors’ self-declared agent, ML Manger has undisputed
fiduciary duties to act with loyalty, care, competence, and diligence with respect to the Rev Op

Investors’ investments. See Musselman v. Southwinds Realty, Inc., 146 Ariz. 173, 175, 704 P.2d

! Several sale issues remain pending on appeal. The Rev Op Investors reserve all rights

with respect to these issues.
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814, 816 (Ct. App. 1984); Standard Chartered, PLC v. Price Waterhouse, 190 Ariz. 6, 945 P.2d
317 (App. 1997).

9. ML Manager’s failure to promptly distribute millions of dollars in undisputed
funds owned by the Rev Op Investors or even to provide minimal information regarding its plans
for any such distribution or how such funds are being held despite demand is a clear breach of
Section 4.13 of the Plan and ML Manager’s fiduciary duties with respect to the Rev Op
Investors.

10. Moreover, the Rev Op Investors have received various 1099-S tax forms from
Lawyer’s Title Company for “proceeds for real estate transactions.” Thus, the Rev Op Investors
have potential tax obligations on transactions for which they have received no distributions. ML
Manager continues to hold such funds, at its whim, despite due demand for an accounting and
distribution.

11. It is reprehensible that ML Manager would sit on millions of dollars owned by the
Rev Op Investors for many months, knowing that many are retired individuals whose livelihoods

rely solely upon such income.

B. ML Manager’s Failure To Resolve Its Conflict Of Interest Regarding Disputed
Ownership Of Funds From The MK | And MK 11 Loans.

12. In May of 2005, the Debtor made a loan to MK Custom Residential Construction,
LLC (“MK?”) in the original principal amount of $7,495,000 evidenced by a promissory note and
deed of trust, which loan is commonly referred to as the “MK | Loan.” The MK | Loan was
secured by certain residential real property located at 6500 North 64th Place and 6516 North
64th Place in Paradise Valley, Arizona (the “Property”).

13. In January of 2006, the Debtor made an additional loan to MK in the original
principal amount of $2,500,000 evidenced by a promissory note and a second position deed of
trust, which loan is commonly referred to as the “MK Il Loan.” The MK Il Loan was also

secured by the Property.
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14.  QCMK:’s predecessor in interest, Queen Creek XVIII, L.L.C., purchased from the
Debtor a 20% undivided interest in the promissory note and deed of trust evidencing the MK 11
Loan.

15.  Pursuant to the Plan, certain investors in the MK | Loan transferred their
ownership interests to MK | Loan LLC, and certain investors in the MK 11 Loan transferred their
ownership interests to MK 1l Loan LLC. Queen Creek XVIII, L.L.C., as predecessor in interest
to QCMK, opted to retain its 20% undivided interest in the MK 11 Loan.

16. In or about January of 2010, MK alleged that the deed of trust securing the MK |
Loan was invalid due to improper acknowledgement. However, despite this knowledge, ML
Manager commenced a non-judicial foreclosure of the MK | Loan deed of trust, which would
have foreclosed any interest of QCMK and other investors under the MK 1l Loan deed of trust.

17.  To prevent ML Manager from making the outright forfeiture of QCMK’s interest
in the Property, QCMK filed a petition for relief under Chapter 11 of the Bankruptcy Code on
November 15, 2010. QCMK’s Chapter 11 case is pending before the Judge Case, Bankruptcy
Court for the District of Arizona, Case No. 10-bk-36845-CGC (the “QCMK Bankruptcy Case”).

18.  Subsequent to the commencement of QCMK’s Chapter 11 case, QCMK and ML
Manager stipulated to relief from the automatic stay to allow ML Manager to foreclose on the
deed of trust securing the MK Il Loan and to subsequently market and sell the Property while
preserving the dispute over the priority of the deeds of trust securing the MK | Loan and the MK
Il Loan. ML Manager thereafter foreclosed on the deed of trust securing the MK 11 Loan thereby
converting QCMK’’s interest into a 20% tenant-in-common ownership interest in the Property.

19. QCMK commenced an adversary proceeding in connection with the QCMK
Bankruptcy Case contesting the disputed lien of the deed of trust securing the MK | Loan.
QCMK also sought turnover of the Property and other remedies in the QCMK Bankruptcy Case
in an effort to determine the lien priority issue and to control the disposition of its interest in the
Property for the benefit of its estate. Despite ML Manager’s clear conflict of interest as the
asserted agent of the investors in the MK | Loan and the MK 1l Loan, ML Manager sought to

dismiss the adversary proceeding and otherwise opposed QCMK’s efforts to determine the lien
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priority issue on the basis that it retained the sole right, in its absolute discretion, to seek such a
determination pursuant to its asserted agency authority powers.

20. In the meantime, on August 31, 2011, ML Manager filed its motion in this Court
seeking authority to sell the Property for $2.9 million. [DE #3301]

21.  On September 13, 2011, Judge Case held a hearing in the QCMK Bankruptcy
Case on various motions with respect to the lien avoidance litigation and other issues.
Recognizing its insurmountable conflict of interest, ML Manager advised Judge Case that it
would appoint separate business representatives and counsel for the investors in the MK | Loan
and the MK 1l Loan and that neither ML Manager nor its counsel would be involved in any
decisions or litigation regarding the priority dispute or settlement of these claims. See Transcript

of September 13, 2011 Hearing, pp.7, 16-17 [QCMK DE #77]? (the “Hearing Transcript”),® a

true and correct copy of which is attached hereto as Exhibit B. Furthermore, ML Manager
agreed that it would escrow approximately $512,000* of the proceeds of the sale of the Property
pending resolution of the lien priority dispute. See Hearing Transcript, p.9.

22.  Counsel for QCMK noted at the hearing, however, that ML Manager had
proposed such an arrangement on several occasions but had failed to act upon it for more than
eight months. See Hearing Transcript, p.12-13. Indeed, QCMK expressed great concern that
ML Manager would not take any steps toward implementing the procedures it described at the

hearing. See Hearing Transcript, pp.13, 15.

References to docket entries in the QCMK Bankruptcy Case shall be “[QCMK DE #__].”
The Hearing Transcript was originally filed in the QCMK Bankruptcy Case. The Rev Op
Investors request that this Court take judicial notice of the Hearing Transcript and its contents
and substance. See Fed. R. Bankr. P. 9017; Fed. R. Evid. 201; Smith v. Duncan, 297 F.3d 809,
815 (9th Cir. 2002) (taking judicial notice of state court documents); Burbank-Glendale-
Pasadena Airport Auth. v. City of Burbank, 136 F.3d 1360, 1364 (9th Cir. 1998) (taking judicial
notice of state court filings); MGIC Indemnity Corp. v. Weisman, 803 F.2d 500, 504 (9th Cir.
1986) (taking judicial notice of motion to dismiss and supporting memorandum filed in a
separate case).

4 This sum represents the 20% portion of the proceeds of the sale of the Property owing to
QCMK, or $580,000, less certain costs associated with the sale of the Property chargeable to
QCMK.

3
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23.  After the hearing, Judge Case read his ruling in open court. With respect to ML

Manager’s representations regarding resolution of its conflict of interest, Judge Case stated:

ML [Manager] . . . can deal with the conflict of interest issue as it has stated on
the record that it will do by hiring independent counsel for both groups that it
otherwise would be the agent for and also to have separate business
representatives representing the agency position with regard to those different
groups.

I’ve noted that what QC MK claims to be an irreconcilable conflict of interest can
be resolved and frankly I fully expect that to be done based upon representations
of counsel in the hearings this morning. If it turns out that this is not done, then |
will leave it to the parties to decide if there’s appropriate relief that needs to be
sought back here because that’s part of the basis of my ruling today.

[A]ny potential conflict of interest as | previously discussed can be avoided or
cured by ML Manager’s proposal to leave the proceeds from the sale of the
property in escrow . . ., while the relative rights of the parties are finally
determined and also to engage both separate business and legal counsel, business
people and legal counsel, to address how to best resolve the interest between the
two competing claims to the proceeds.

See Transcript of September 13, 2011 Hearing, pp.10, 14-15 (emphasis added) [QCMK DE #75]

(the “Ruling Transcript”),” a true and correct copy of which is attached hereto as Exhibit C.

24.  Accordingly, Judge Case dismissed the adversary proceeding based in part upon
ML Manager’s representations that it would remedy its conflict of interest in the manner
described at the hearing.

25.  Thereafter, ML Manager sold the Property pursuant to this Court’s order dated
September 26, 2011. [DE #3321] Pursuant to the order and ML Manager’s representations to

the Court in connection with its motion to sell the Property, ML Manager was required to escrow

> The Hearing Transcript was originally filed in the QCMK Bankruptcy Case. The Rev Op

Investors also request that this Court take judicial notice of the Ruling Transcript and its contents
and substance.
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$512,000 of the proceeds of the sale of the Property and to remedy its conflict of interest in the
manner described at the September 13, 2011 hearing in the QCMK Bankruptcy Case.

26.  On December 19, 2011, ML Manager circulated “ML Manager LLC Loan
Portfolio Newsletter #21” to investors, wherein it stated with respect to the MK | Loan and the
MK 11 Loan: “We have adopted a process to resolve the dispute regarding the validity of the lien
of the first loan. Once the dispute is resolved, the sale proceeds can be distributed to the
appropriate investors.” A true and correct copy of the December 19, 2011 newsletter is attached
hereto as Exhibit D.

217. On December 22, 2011, counsel for QCMK sent an email to counsel for ML
Manager requesting information regarding the process adopted by ML Manager as stated in the
newsletter. A true and correct copy of the December 22, 2011 email is attached hereto as Exhibit
E. ML Manager’s counsel never responded to the email or otherwise provided any information
regarding the alleged process.

28. Nearly five months have passed since ML Manager represented to Judge Case and
this Court that it would take the steps outlined at the September 13, 2011 hearing, and ML
Manager has wholly failed to make any progress toward remedying its conflict of interest.
Moreover, ML Manager’s failure to act has deprived QCMK of the ability to pursue its rights
with respect to the lien priority dispute or to otherwise realize upon its valuable interests. This
too constitutes a breach of ML Manager’s duties and obligations under the Plan and fiduciary

duties to QCMK.

C. ML Manager Should Be Ordered To Comply With Its Plan Obligations.

29. Pursuant to Sections 105(a) and 1142(b) of the Bankruptcy Code, and relevant
case law binding in this Circuit, this Court has the power and jurisdiction to enforce the Plan and
otherwise order ML Manager to perform any act necessary for the consummation of the Plan. 11
U.S.C. 8§ 105(a), 1142(b); see also Travelers Indem. Co. v. Bailey, 129 S. Ct. 2195, 2205 (2009)
(“[T]he Bankruptcy Court plainly had jurisdiction to interpret and enforce its own prior orders.”);

Hawaiian Airlines, Inc. v. Mesa Air Group, Inc., 355 B.R. 214, 218 (D. Hawaii 2006) (“The law
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is clear that ‘[a] bankruptcy court retains post-confirmation jurisdiction to interpret and enforce
its own orders, particularly when disputes arise over a bankruptcy plan of reorganization.’”).

30.  As set forth herein, ML Manager has clearly failed to comply with its obligations
under the Plan and its fiduciary duties to the Rev Op Investors. Indeed, the Rev Op Investors are
entitled to a prompt distribution of their undisputed funds under the Plan, particularly in light of
the fact that (i) many of them rely upon such funds as their sole source of income and (ii) many
of them now have tax obligations related to property sales and no funds with which to pay such
tax obligations. Furthermore, ML Manager has an affirmative obligation under the Plan and this
Court’s orders to promptly appoint and/or hire business and legal representatives to the investors
in the MK | Loan and the MK Il Loan to determine the priority issues with respect thereto.

WHEREFORE, the Rev Op Investors request that the Court enter an order:

(A)  Requiring ML Manager to immediately account for and distribute all undisputed
loan proceeds owned by the Rev Op Investors;

(B)  Requiring ML Manager to appoint and/or hire business and legal representatives
to the investors in the MK | Loan and the MK Il Loan to determine the priority issues with
respect thereto, and to confirm that the proceeds to which QCMK’s lien attached are currently
deposited in a segregated and appropriate interest-bearing account; and

(C)  Granting any other and further relief as may be just and proper under the
circumstances of this Chapter 11 case.

DATED this 7th day of February, 2012.

BRYAN CAVE LLP

By:/s/ JAS, #026359
Robert J. Miller
Bryce A. Suzuki
Justin A. Sabin
Two North Central Avenue, Suite 2200
Phoenix, AZ 85004-4406
Counsel for the Rev Op Group
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COPY of the foregoing served by email
this 7th day of February, 2012 upon:

Cathy L. Reece, Esq.

Fennemore Craig, P.C.

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012
creece@fclaw.com

Attorney for ML Manager LLC

Keith L. Hendricks, Esq.

Moyes Sellers & Hendricks

1850 North Central Avenue, Suite 1100
Phoenix, Arizona 85004
khendricks@law-msh.com

Attorney for ML Manager LLC

/s/ Robyn L. Kerns
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Bryce A. Suzuki
Direct: (602) 364-7285
bryce.suzuki@bryancave.com

December 15, 2011

VIA E-MAIL AND U.S. MAIL

Cathy L. Reece, Esq.

Fennemore Craig, P.C.

3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012-2913

Re: Mortgages Limited

Dear Cathy:

As you know, this law firm reptesents the individuals and entities known as the Rev
Op Group. It has come to our attention that M. Manager LLC ("ML Manager") is
holding a significant sum of money -- at least $1 million -- owed to the Rev Op

- Group. We also understand that ML Manager does not intend to turn over those
funds to the Rev Op Group until "sometime in 2012." While the Rev Op Investors
maintain that they are entitled to more funds than those currently designated for
distribution by ML Manager, there is no contention that they are entitled to any less.
Accordingly, ML Manager's refusal to distribute such funds until a later date is both
puzzling and problematic.

Many members of the Rev Op Group had a substantial portion of their net worth
tied up in Mortgages Ltd. They already face massive losses, and now are being forced
to await distributions until ML Manager makes an arbitrary decision about the timing
of disbursement. ML Manager's flippant approach in handling other people's
propetty is not only troubling, it is a breach of its fiduciary duties. Based ML
Managet's cutrent refusal to deal with these distribution issues, the Rev Op Group
heteby demands that ML Manager disclose its plans for accounting and distribution
of the Rev Op Group's funds, and whether ML. Manager intends to seek bankruptcy
court approval prior to distribution.

The Rev Op Investots ate also concetned about how their funds are (or are not)
being safeguarded. Given the length of time ML Manager insists on holding the Rev
Op Group’s cash, one would assume that ML Managet, as their fiduciary, has placed
their funds in an intetest-bearing account and that such interest will be paid to the
Rev Op Group. One also would assume that ML Manager does not have the Rev Op
Group's funds commingled with operating and other types of funds. Please confirm
that my clients' funds are segregated in an appropriate interest-bearing account.

704114.1\0226858

Bryan Cave LLP

One Renaissance Square
Two North Central Avenue
Suite 2200

Phoenix, AZ 85004-4406
Tel (602) 364-7000

Fax (602) 364-7070
www.bryancave.com

Bryan Cave Offices
Atlanta
Charlotte
Chicago

Dallas

Hamburg

Hong Kong
{rvine
Jefferson City
Kansas City
London

Los Angeles
Milan

New York

Paris

Phoenix

San Francisco
Shanghai

St. Louis
Washington, DC

Bryan Cave International Trade
A TRADE CONSULTING' SUBSIDIARY
OF NON-LAWYER PROFESSIONALS

Www.bryancavetrade.com
Bangkok

Beijing

Jakarta

Kuala Lumpur

Manila

Shanghai

Singapore

Tokyo

Bryan Cave Strategies
A GOVERNMENT RELATIONS AND
POLITICAL AFFAIRS SUBSIDIARY

www.bryancavestrategies.com
Washington, DC
St. Louis

Case 2:08-bk-07465-RJH Doc 3430-1 Filed 02/07/12 = Entered 02/07/12 13:30:36

Desc Exhibit A Page 2 of 3



Bryan Cave LLP
Cathy L. Reece, Esq. ryan Cave

December 15, 2011
Page 2

The Rev Op Group reserves all rights, and nothing herein shall be construed to affect any of the
pending appeals or any other matters.

Sincetely,

Bryce A. ﬁzuki

FOR THE FIR

cc: The Rev Op Group (via email)
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1 THE CLERK: 08-13884, Radical Bunny, LLC
2 THE COURT: Shall we call the QC MK matter at the
3 same tinme?
4 M5. REECE: Sounds good, Your Honor.
5 THE CLERK: 10-36845, QC MK Custom Resi denti al
6 THE COURT: Good afternoon. Appearances, please.
7 MR. LORENZEN: Hello, Your Honor. Richard Lorenzen
8 for RB Liquidati on Manager Corp.
9 M5. REECE: (Good afternoon -- or good norning, Your
10 Honor. Cathy Reece on behal f of M. Manager in both of the
11 cases that you call ed.
12 MR. CHAMBLI SS: Good norning. Richard Chanbliss for
13 QC MWK
14 MR. MEDA: Good norning, Judge. Al an Meda on behal f
15 of the debtor, QC MK
16 THE COURT: Al right. Well, let's take up the issue
17 having to do with the notion to vote in favor of the sale in
18 t he Radi cal Bunny case to begin with
19 MR. LORENZEN: Thank you, Your Honor. | don't think
20 this is too controversial. W filed the notion, copies of the
21 order setting this hearing and the notion were sent to al
22 creditors and interested parties. No objections have been
23 received. It's fairly straightforward. Radical Bunny has a
24 majority interest in an entity that holds a |ien against the
25 property. The proposed sale is for 2.9 mllion in cash and a
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1 backup offer of 2,850,000. It's been nmarketed -- it's a house
2 in Paradise Valley, it's been marketed for sone period of tine,
3 and there's a dispute -- there were two M. liens on the
4 property, so it created two |l oan LLCs. One of the |oan LLCs
3) has foreclosed its deed of trust and the one in which Radical
6 Bunny has an interest still asserts a |lien against the property
7 and there's a di sagreenent between those two parties as to the
8 relative priority of those |iens.
9 So if the sale occurs --
10 THE COURT: Isn't there a disagreenment as to the
11 validity of the lien -- one of the liens?
12 MR. LORENZEN: Validity and hence priority. Wat you
13 said is nore accurate. And we believe that the lien is valid
14 and that because it was recorded first in tine, it is -- it was
15 senior to the MK -- the other MK lien that foreclosed its
16 interest. So that needs to be resol ved.
17 If the sale occurs, then closing costs will be paid.
18 And as with other sales, the exit financer will receive its
19 share and the balance will be escrowed until that dispute is
20 resol ved
21 THE COURT: Ckay. This is being sold to the QJ
22 Fami |y Irrevocable Trust, is that Ms. Johnson? | don't think
23 SoO.
24 MR. LORENZEN: | don't think so.
25 THE COURT: | was just -- | was naking a joke, |
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1 guess. | guess she already |eft.
2 MR. LORENZEN: She left. And then the backup is
3 Dani el Adhoot or nom nee.
4 THE COURT: Right. | see that. And as | understand
5 it, there's no objection, including no objection fromQC M, is
6 t hat correct?
7 MR. CHAMBLISS: No objection to the sale, Your Honor.
8 THE COURT: Okay. Now --
9 MR. CHAMBLISS: (bjection as to where the noney goes
10 after the sale
11 THE COURT: All right. Well, the proposal is that
12 t he noney be held in escrow and not distributed until the
13 under |l yi ng di spute between the |ienholders is resolved. Do you
14 have an objection to that, M. Chanbliss?
15 MR CHAMBLI SS: Your Honor, Ms. Reece and M. Meda
16 have net this norning and I think we've worked out how we can
17 escrow those proceeds. W are going to be representing a
18 stipulated order to the Court. [|'mtaking Cathy's thunder from
19 her and | apol ogi ze.
20 MS. REECE: The 20 percent interest that this
21 debtor's estate is alleging is what we're working out --
22 THE COURT: This debtor being QC M?
23 M5. REECE: Correct. Not the other potential 80
24 percent or the potential 93.377 percent that woul d belong to
25 the loan LCs and other investors. So to be conservative, we're
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1 wor ki ng of f of 20 percent interest for this particul ar debtor,
2 the QC --
3 THE COURT: Wiat's the 93. 37 percent?
4 M5. REECE: (Oh, the -- when you |look at the two LLCs
S that are involved, the exit financing applies only to the | oan
6 LLCs portion, not to the other investors.
7 So let me start afresh. The 20 percent interest, out
8 of $2.9 million is approximately -- is $580,000. That woul d be
9 t he maxi num assum ng they won on all of the issues, the
10 maxi mum that this debtor, QC MK Custom Residential LLC would be
11 entitled to --
12 THE COURT: That's if they junp over the first lien?
13 M5. REECE: Assuming that they -- the first lienis
14 not valid, right. And so that would be the nmaxi numthat they
15 woul d be entitled to.
16 THE COURT: And just so | understand, this is -- if
17 the first lienis not valid, let's just nmake that assunption
18 does everybody agree that the result is then that the second
19 lien -- or now actually the holder -- the owner of the
20 property, | take it, having foreclosed the second lien, would
21 then be senior to and "junp over"” the first lien?
22 MS. REECE: That is the prem se that we have been
23 wor ki ng under. |'mnot prepared to admit it, but that is the
24 prem se that we we're working under, yes.
25 THE COURT: If we were in a bankruptcy case and the
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1 trustee were avoiding the first lien, we would have a 551 issue
2 and the -- about whether or not the |ien was being avoi ded for
3 the benefit of the estate, as opposed to the benefit of any
4 junior creditors who would junp up, but | take it since we're
5 tal king about -- | guess |I'm asking the question, is whether --
6 because we're tal king about a trust set up -- a liquidating
7 trust set up post-confirmation as opposed to a debtor-in-
8 possessi on or trustee exercising the avoi di ng powers, does --
9 do we have a 551 issue here?
10 MS. REECE: | don't think any of that is even
11 rel evant because the liquidating trust is not involved in this
12 specific property or the nanagenment or in M. Manager at all
13 So real -- and the reason |'m hedging, w thout admtting that
14 what you' ve posed is correct is because, renmenber in the
15 adversary proceedi ng whi ch was brought by QC -- that's the
16 short hand, we needed to talk about it -- brought by QC agai nst
17 both loan LLCs and all of the other investors, what M. Manager
18 did was nerely file a notion to dism ss because the agency
19 agreenent is irrevocable, they don't have standing or the
20 ability to pursue it.
21 And so the position is going to be, if you were to
22 grant that notion to disnmiss, which is under advisenent right
23 now, it would then allow both |oans to have their own
24 i ndependent counsel to be able to then pursue whatever they
25 understand the clainms are going to be. And it may be that when
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1 i ndependent counsel represents MKL, which is the one that still
2 has the deed of trust on the property they may have ot her
3 theories and |"'mnot in a position to be able to say what those
4 woul d be or what their |egal positions would be.
5 THE COURT: Okay.
6 M5. REECE: |'mjust trying to be very limted and
7 caution --
8 THE COURT: MK1, the one in which QC M has its 20
9 percent ?
10 MS. REECE: MK2 is the one that it has --
11 THE COURT: kay.
12 MS. REECE: -- its 20 percent interest in.
13 So for the purpose of being conservative, what we're
14 trying to do is not give away or make any adm ssions or
15 anyt hing of that nature --
16 THE COURT: O affect whatever those rights -- the
17 rights of those parties are at a later tinme?
18 M5. REECE: Exactly. And so those don't have to be
19 determ ned right now And what we're trying to do now is take
20 the alleged 20 percent interest that QC has and that would be a
21 maxi mum based on the sale price, of 580,000. W would
22 subtract fromthe 580,000 the 20 percent interest of the real
23 estate taxes, the comm ssion that has to be paid at close, the
24 customary cl osing costs and the insurance that had been
25 advanced by M. Manager, the repairs and nmai ntenance that had
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1 been advanced, the utilities and | believe the trustee sales
2 expenses. W have agreed that we're going to provide invoices
3 to M. Meda, so that he can review all of that with his client
4 and go through that and nmake sure that these third party costs
5 are -- have, in fact, been incurred, but it's going to be 20
6 percent of these third-party costs at the tine of closing.
7 And that percentage and that amount would be held --
8 woul d actually be used at the closing and by M. Manager to pay
9 t hose types of things. I1t's approximtely $68,000 of the
10 $580, 000 that would be the 20 percent interest here. And then
11 the rest of it, approximtely $512,000, is going to then be
12 escrowed at the escrow conpany that does the closing or at
13 anot her title conpany the parties -- another escrow conpany the
14 parties -- the mutual parties agreenment. And then it's going
15 to be pending the dispute.
16 The other 80 percent then when we go to Judge Hai nes
17 courtroomon the Mdrtgages Ltd. case on Septenber 20th, we wll
18 deal with the renmining issues there because that's the Court
19 that deals with the loan LLCs and the expenses and the exit
20 financing. So we would basically deal with the 20 percent here
21 and the 80 percent there for purposes of the sale. Again, the
22 net proceeds there are also going to be escrowed. There we
23 woul d t ake whatever their amount is, which is approximtely
24 $2.32 million, we'll take off the 80 percent of the various
25 closing, and the costs that | just went through, we'll take off
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1 the exit financing fromthat anount, which is owed to the | oan
2 LLCs and we'l| take off the reserve that's allowed under the
3 | oan docunents and then we'll escrow the net anount for that 80
4 percent. So we're going to be escrow ng approxi mately a
5 mllion dollars and not disbursing that at this point.
6 And so that is how we propose to proceed. And |
7 al ready presented a formof order to M. Meda for his review.
8 | don't know what the Court schedule is, in terns of when
9 you're available to sign this. W are -- obviously both the
10 Radi cal Bunny approval and the QC approval are going to be
11 contingent upon normal things that we have in this case, which
12 is that the loan LLCs have to vote in favor of the sales or
13 they can't happen. That ballot closes the 19th of Septenber
14 and the Radical Bunny vote will carry MK1 Loan LLC. The other
15 votes in MK2 LLC right now, which are all nine of the funds,
16 pl us another nine -- five individuals, that is running 95
17 percent in favor of doing the sale, so -- but there's stil
18 anot her week-and-a-half of voting -- or a week of voting, so
19 that still has to cone in, but when it cones in we then go to
20 the hearing so the other contingency of course is Judge Haines
21 approval in the Mrtgages Ltd. case.
22 So with all of those contingencies satisfied that we
23 need to satisfy, we then |like your order to have been entered
24 and these other orders to be entered and then we will be in
25 position to close probably before the end of Septenber,
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1 begi nni ng of COctober; it's that quick of a close. The deposits
2 have been made. This particular purchaser, this CI Famly
3 Trust -- Irrevocable Trust, has already posted their $200, 000
4 earnest noney and the backup bidder has posted its $250, 000
5 earnest noney and we'd |i ke perm ssion to be able to do the
6 hi gher bid first. |If it doesn't close pursuant to the sale
7 agreenent, we would then nove on to the backup bidder. And so
8 that's what we have proposed in our formof order with M.
9 Meda.
10 MR. MEDA: Judge, |'d like to address a coupl e things
11 quickly and then I'Il get to the sale itself.
12 Yes, there is a dispute over the lien positions. M
13 client is a 20 -- is an interest holder in the second lien
14 position. M client asserts a 20 percent -- the debtor asserts
15 a 20 percent interest in the property and the sal e proceeds.
16 Yes, there is a pending adversary proceeding --
17 THE COURT: A 20 percent interest in the -- | guess
18 now t he ownership of the property, whether or not it is subject
19 to this first lien or not.
20 MR. MEDA: Yes.
21 THE COURT: And if it's subject to the first lien
22 and that's valid, everybody would agree that the first lienis
23 underwater -- the property is underwater and there is no val ue
24 then left for QC MK?
25 MR MEDA: That would be correct.
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1 THE COURT: But if that's wi ped out, or subordinated
2 or what ever happens, then that woul d not be true?
3 MR. MEDA: That is correct. And that dispute is the
4 subj ect of a pending adversary proceedi ng.
5 THE COURT: | understand that.
6 MR. MEDA: Wile counsel would |ike to suggest that
7 i ndependent counsel should step in and try to resolve the
8 di spute, | think it's inportant to point out, Judge, that we've
9 been told that for over eight nonths and yet, there is no
10 i ndependent counsel. M. Manager had an opportunity to bring
11 this lawsuit -- the adversary proceeding. It chose not to, so
12 we brought it.
13 So, you know we've been hearing about this for a |ong
14 time, but the bottomline is that M. Manager has a conflict of
15 interest. They've had a conflict of interest for a long tine.
16 They noticed up sinmultaneous trustee sales of the first and
17 second lien position. W went forward, we filed bankruptcy
18 petition, we filed the adversary proceeding to preserve the
19 second |ien position on our deed of trust, which has
20 subsequent |y now been turned into an ownership interest.
21 THE COURT: You didn't file the adversary proceeding
22 to preserve that, you filed the bankruptcy to preserve that?
23 MR. MEDA: Right. That's correct.
24 THE COURT: The adversary proceeding has to do with
25 the validity of the first lien
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1 MR. MEDA: That is correct. So we've been acting
2 pronptly to preserve our interest in this property, we believe
3 there's a conflict of interest. Yes, we do believe that there
4 shoul d be sone i ndependent counsel for M. Manager, but in the
5 meanti me we have to take action, we have to proceed. W' ve
6 been promi sed this for a long, long tine, over eight nonths,
7 and this is where we are today.
8 So getting to the present notion. W agree, the
9 property should be sold. W agree to the purchase price of
10 $2.9 million. W agree that our potential 20 percent interest
11 cones to $580,000. And we agree that that anpbunt of npney can
12 be escrowed pending resolution of the adversary proceeding. W
13 do al so believe that out of that $580,000 the M. Manager can
14 pay 20 -- our 20 percent share -- pro rata share of certain
15 expenses relating to the sale.
16 What are those expenses? Real estate taxes, we're
17 told that through Septenber 1 the taxes are $121,414 up to the
18 closing that nunmber will increase slightly, but we agree to pay
19 our share of those taxes out of the sale proceeds. W're told
20 that the commi ssion is $174,000. W agree to pay our share of
21 that out of the sale proceeds. W're told that title
22 i nsurance, closing costs and escrow fees cones to $7500 and
23 again, we agree to pay our share of that. Those three itens,
24 Judge, cones to $302,914. (Obviously sone of those costs will
25 i ncrease slightly based on the closing date, but our share of
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1 that is estimated to be $60,582.80. So we agree that our
2 share, our 20 percent share -- pro rata share of those costs
3 can conme out of the $580, 000.
4 There are a nunber of other items that have been
5 identified for us, such as property insurance. W're told
6 that's $11,055. Uilities that are due and ow ng of $9, 544. 90,
7 repair and mai ntenance itens, $7,185.67 and certain trustee
8 sal e costs, which we've been told include publication, the
9 guar antee report and posting, comes to $6,387.95. The total of
10 those four itens is $34,173.54 and our 20 percent share of that
11 woul d cone to $6,834.71. That neans, Judge, that based on
12 these itens that | have identified our esti mated share of these
13 expenses cones to a total of $67,417.51, which neans that there
14 woul d be a bal ance in escrow pending resolution of the
15 adversary proceedi ng of approxi mately $512, 582. 49.
16 W have received a formof order. | have revi ened
17 it. | have certain revisions to the order, which I wll nake
18 as soon as | get back to the office, but subject to the bal ance
19 of the sale proceeds, other than what |'ve identified, subject
20 to those proceeds being escrowed, we do not object to the sale.
21 THE COURT: Okay. All right. 1It's ordered approving
22 then the vote by Radical Bunny in favor of the sale by M
23 Manager. M. Lorenzen can submt a formof order on that.
24 MR. LORENZEN: 1'Il do that this afternoon, Your
25 Honor .
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1 THE COURT: So, Ms. Reece, what happens if | grant
2 your notion to dismss for the reasons that are stated in your
3 nmotion to dismss with regard to the litigation that's pendi ng?
4 Presuming the litigation gets dism ssed, M. Meda says M
S Manager has declined to bring that action to resolve that
6 i ssue, M. Manager is taking the position that QC MK cannot
7 prosecute that itself, that that's M. Manager's sole
8 prerogative and they've all eged that you have this conflict of
9 interest and you say you're going to solve that by appointing
10 i ndependent counsel, M. Meda says yeah, you know, you've been
11 telling nme that for nonths and nont hs and nont hs and not hi ng
12 has happened. So let's play out that scenario, what happens
13 here so that the issue of the validity of the lien actually
14 does get decided by a court of competent jurisdiction, whether
15 here or soneone else, howis that going to play out?
16 M5. REECE: Well, first of all, M. Manager hasn't
17 declined to bring the litigation or hasn't refused to bring it.
18 W preferred to sell the house first, have the noney escrowed
19 so the parties could then deal with the noney and the proceeds,
20 but to answer the precise question, if the notion to disnmiss is
21 granted in this adversary proceeding, it is our intention to go
22 ahead and hire independent counsel for both sides of the -- for
23 both | oan transacti ons.
24 The other -- you know, but the huge percentage of the
25 loan that QCis involved inis all of the funds. That's about
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1 1500 --
2 THE COURT: Is all of what?
3 MS. REECE: Al of the MP Funds, Funds 9 through 17
4 t hey have about 1500 investors in them [It's a |arge nunber of
5 people and there's the one that have the right to vote on what
6 happens with regards to their portion of their interest.
7 So what we woul d propose to do is to have i ndependent
8 counsel represent 100 percent of the ownership of that specific
9 interest, we would have ot her counsel -- independent counsel,
10 woul d not be Fennenpbre Craig or anyone else that is
11 representing M. Manager, to represent then the MK2 -- 1 |oan
12 interest, so that you'd have 1 and 2 separately being
13 represented. W would have a busi ness person for each one
14 being able to hel p nake the decision. The LLCs ultimately have
15 to vote on however it's resolved.
16 Qur first effort is going to be to try and settle it
17 because this is an issue over -- rather than litigating 100
18 percent |oss on both sides, we will attenpt to settle.
19 THE COURT: \When you say -- you know, when you say
20 your preference would be that, what you really nean is --
21 actually, you don't really know what the preference be --
22 MS. REECE: True.
23 THE COURT: -- presumably because sonebody else is
24 going to be advising them and sonebody el se will be nmaking the
25 busi ness cal | s.
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1 M5. REECE: That is true. | msspoke when | said
2 that my preference would be because |I'm not going to be
3 i nvolved in the process and neither is Fennenore Craig going to
4 be involved in the process, but |I'massunm ng that reasonabl e
5 busi ness people will want to try and settle it before they
6 spend a whole lot of tine and noney litigating over these
7 interests.
8 So that would nean then that if the right -- if they
9 cannot settle it, given a reasonable period of tinme, if they
10 cannot settle it then it needs to be brought sonmewhere. The
11 Mortgages Ltd. plan has a retention of jurisdiction and a
12 channeling injunction. It would seemto ne that the Mrtgages
13 Ltd. court is the one that really should decide the dispute
14 between all of the investors and all of the plan interests that
15 were set up and based on that retention of jurisdiction, that
16 woul d be a logical place to bring it.
17 THE COURT: And your position is that this case
18 sinply has the wong plaintiff, because QC MK is 20 percent
19 hol der, but really the -- | guess is it M2 --
20 MS. REECE: MK2 Loan LLC owns 80 percent.
21 THE COURT: -- is -- owns --
22 MS. REECE: Eighty percent.
23 THE COURT: And you think there should be one counsel
24 for MK2 and QC WK?
25 M5. REECE: Correct.
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1 THE COURT: Representing whose interests are aligned
2 as the owners by virtue of foreclosing the second deed of
3 trust?
4 M5. REECE: Correct. And then simlarly on the M1
5 Loan LLC side, a very l|large portion, alnost 94 percent, is
6 owned by the loan LLC and then there are five individuals. So
7 again, there would be one counsel representing MKl Loan LLC and
8 those investors. And then that's why a nmechani sm woul d wor Kk,
9 they will, of course -- which probably discuss how you -- it
10 shoul d be resol ved and where it should be resol ved and whet her
11 it's a declaratory judgment proceeding or where it mght be
12 appropriate and we'll decide the right forumin the courtroom
13 THE COURT: Again, the --
14 MS. REECE: But that won't be ny deci sion.
15 THE COURT: -- using the royal "We."
16 M5. REECE: Yes, exactly.
17 THE COURT: In other words, sonebody --
18 M5. REECE: The client, yes.
19 THE COURT: The client and independent counsel wll
20 make those deci sions?
21 M5. REECE: And | think that is appropriate. That's
22 how we're trying to resolve the conflict in a rational
23 reasonabl e way. And even the plan of reorgani zation and the
24 di scl osure statenent in the Mdirtgages Ltd. case recogni zes
25 there could be conflicts and there is a rational way for the
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1 parties to be able to proceed to resolve the conflict between
2 the different interests. And Judge Hai nes has seen that from
3 time to time and commented on it and so he's aware of the
4 conflict that exists as well.
5 THE COURT: Okay.
6 M5. REECE: Now, M. Meda's |ast conment was -- and
7 just want to nake sure -- I'mtrying to be precise, because the
8 approxi mate amount to be escrowed is about $512,000. The
9 nunbers are what they're going to be. Wen you get to the
10 closing the taxes will be a precise anmobunt, it won't be the
11 nunmbers that he said here, but it's going to be close to it.
12 The utilities are going to have to be prorated right up unti
13 the date of closing with the buyer, the insurance will be the
14 same way. So these are approximate anmounts, but | will provide
15 invoi ces and the calculations to M. Meda so that he has that
16 information as we get there. So the formof order m ght very
17 wel | say approximately. It won't even be capped, it will be
18 approxi mat e anounts that can be updated until the cl osing.
19 Any ot her questions, Your Honor?
20 THE COURT: No.
21 MS. REECE: GCkay. Thank you.
22 THE COURT: Just give ne one second here.
23 M. Chanbliss, you have sonething you want to add?
24 MR CHAMBLISS: | just was going to respond briefly
25 to the last ten mnutes or so of appointing i ndependent counse
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1 for both of these entities. The essential problemthat we've
2 had is two-fold. One, this conflict interest of QC MK has been
3 pendi ng for over a year. W've got comrunications that are
4 goi ng back ei ght nonths of appointing counsel, tendering it to
S the title conpany and ultimately we had to file the adversary
6 action.
7 The problemthat we are running to is the M. Manager
8 position is that they have the absolute authority to nake every
9 deci sion and QC MK has no authority to be heard. |If we don't
10 have a forumlike this courtroomto protect QC MK s interest,
11 then we're back to letting other people decide the interest of
12 this debtor and | guess if we don't like that decision, we have
13 to come back and file another lawsuit. It seenms to ne, Judge,
14 you have a notion to dism ss pending that's been filed by M
15 Manager -- the first issue of which M. Manager is saying we're
16 not the right plaintiff, based on prior rulings we have no
17 posi ti on what soever. You need to nmake a deci sion about that
18 issue. |If you decide it favorably to M. Manager, then we're
19 going to be playing catch up.
20 | f you decide it unfavorably, we now have an
21 adversary action that is not on all fours with what the facts
22 w |l be, assum ng that the property gets sold. The present
23 pendi ng adversary has two counts to it. One is declaratory
24 action regarding the validity of the first lien deed of trust
25 and the second is a declaratory action agai nst M. Manager
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1 because they refuse to acknow edge QC MK's interest in the
2 property when QC MK's predecessor, Queen Creek, transferred it
3 to QC MK. If the property gets sold, Count Il goes away. W
4 don't need to fight with M. Manager about who has a property
5 interest. W then have cash to fight about. And if the
6 property gets sold, | suspect the conplaint should be revised
7 to reflect the sale and focus the issue then on the validity of
8 the first lien deed of trust and the proceeds payable to QC MK
9 THE COURT: Al right. WlIl, what | would like to do
10 is -- unfortunately we've run out of tinme this norning. |'m
11 prepared to rule on all of the pending notions and |I'm prepared
12 to do that on the record. I'Il do that per -- if it works for
13 the parties at 1:30. You can call in if you don't want to be
14 here, you know, if you want to hear it by phone. | knowit'd
15 be nore convenient for everybody to hear it now, but
16 unfortunately I've got a conflict at -- over the noon hour that
17 makes it inpossible for ne to take the tine to do it and | want
18 to be able to take the time so that we understand that.
19 So I'll give you the option, we can do it at 1:30, we
20 can do it at 2:30, we can do it -- anybody can be avail able
21 over the tel ephone so you don't have to conme down and spend
22 your afternoon here with ne, although you' re of course wel cone
23 to be here if you want to.
24 MS. REECE: | would like to be present in the
25 courtroom because soneti mes when you nmake a ruling there may be
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1 a question or two afterwards and that would give us the
2 opportunity to do that.
3 THE COURT: Well, so --
4 M5. REECE: So 1:30 is just fine.
5 MR CHAMBLISS: M. Meda and | can be here at 1:30
6 al so, Your Honor.
7 THE COURT: Al right. So we'll start first thing --
8 we have a 1:30 cal endar, but we'll put this first at 1:30 and
9 then we'll take that up
10 MR, LORENZEN. Your Honor, if |I wanted to |isten by
11 t el ephone could you give ne the nunber?
12 THE COURT: Rhonda will give you the call in nunber.
13 kay.
14 MR. LORENZEN: Thank you.
15 THE COURT: Al right. Thank you.
16 MS. REECE: So does that nean, Your Honor, that even
17 at 1:30 you are then going to rule on the notion regarding the
18 sale or can we just work on our form of orders?
19 THE COURT: The notion regarding the sale | thought I
20 al ready grant ed.
21 M5. REECE: (kay.
22 THE COURT: Is there another -- | mean, wth regard
23 to the -- the real issue here was Radi cal Bunny and to the
24 extent that you need -- QC filed a second nmotion to "ratify"
25 the ML sale, so to the extent that we need a second order,
AVTranz
E-Reporting and E-Transcription
Q2ase221080hkBBAISEFRE ' THTE BA3GRIe dRisid IR ) EE e D2/01/2:26:330: Bisc

M2ésOBROIDRE ~ PRgge300284



23

1 guess that is inplicated by this notion of who is actually in
2 charge of doing it, but normally what happens is, Radical Bunny
3 conmes in and wants to get authority to be able to vote in favor
4 or agai nst whatever its people want to do in the M. case, which
S is the primary issue that | thought we were deciding this
6 norning. To the extent --
7 MR. LORENZEN: And I'll | odge an order on that.
8 THE COURT: To the extent that there's this separate
9 i ssue because QC MK filed its notion to ratify agent's deci sion
10 to sell real property --
11 M5. REECE: That was M. Manager's notion, not QC s
12 and C filed a limted objection to it.
13 THE COURT: Oh, okay.
14 MS. REECE: So that's why we were going to do a form
15 of order approving the sale and authorizing the signatures
16 and --
17 THE COURT: It doesn't sound to nme |ike we need
18 anything -- would you agree, M. Chanbliss and M. Meda?
19 M5. REECE: | believe the title conpany is going to
20 need an order that authorizes us to sign.
21 THE COURT: Gkay. And -- but it doesn't sound |ike
22 anybody has an objection to that?
23 MR. CHAMBLI SS: W have no objection. W were
24 exchanging the formof order and we'll probably reach an
25 agreenment --
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1 THE COURT: All right. So all that we'll talk about
2 then at 1:30 are the three pending notions, okay?
3 MS. REECE: Thank you, Your Honor.
4 THE COURT: The turnover notion, the rejection notion
S and the notion to dismss, | think, are the three pending
6 noti ons, okay?
7 MS. REECE: Thank you.
8 THE COURT: Thank you.
9 (Proceedi ngs Concl uded)
10
11
12
13 | certify that the foregoing is a correct transcript from
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1 THE COURT: Pl ease be seated.
2 THE CLERK: | don't know the adversary nunbers on
3 these, Judge. So I'mjust going to call the adm n case on
4 08- 13884, Radi cal Bunny and 10-36845, QC MK Custom Resi denti al .
5 THE COURT: All right. Good afternoon. This is the
6 time for a ruling on the record. My | have the appearance of
7 counsel please?
8 MS. REECE: Good afternoon, Your Honor, Cathy Reece
9 on behalf of M. Manager, LLC
10 MR MEDA: Al an Meda and Richard Chanbliss on behal f
11 of the Debtor.
12 THE COURT: Al right. Pending before the Court are
13 three notions. Debtor's notion to turn over property and to
14 rej ect an agency agreenment and M. Manager's notion to dism ss
15 the Debtor's adversary conpl ai nt seeking a declaration that the
16 first deed of trust on the property on which the Debtor
17 previously held a second deed of trust is invalid. Because the
18 first deed of trust was not properly acknow edged.
19 The Debtor subsequently foreclosed its second deed of
20 trust and is now the owner of the property. The Debtor alleges
21 to be the owner of a 20 percent interest in this property at
22 6500 and 6516 North 65th Place -- 64th Place, Paradise Vall ey,
23 Arizona and its interest arises froma 20 percent interest in
24 t he second deed of trust on the property which resulted froman
25 i nvestment by the Debtor's predecessor Queen Creek XVIII LLC.
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1 And that investnent was entered into through M. which was what
2 we can call a hard noney | ender originating | oans which had
3 been sol d subscriptions to investors who were call ed
4 participants. And as part of the investnent process, Queen
5 Creek signed an agency agreenent authorizing M. to take certain
6 actions on its behalf.
7 Queen Creek purchased then a 20 percent interest in
8 the | oan secured by the second deed of trust and the other 80
9 percent in the second deed of trust is owned by several other
10 parties. The property is also subject to a first deed of trust
11 in the substantial anobunt of approximtely seven and a half
12 mllion dollars, which the holders of the second deed of trust
13 or the owners having foreclosed the second deed of trust claim
14 to be invalid.
15 During the course of the Mrtgages Ltd. bankruptcy,
16 di sputes arose as to the scope of the agency agreenent whet her
17 it was executory and whether it was revocable. As a result of
18 t hose disputes in March of 2010 after confirmation of the plan
19 in the M. case, M. Manager which is the entity created to
20 i quidate M. commenced a decl aratory judgnment action seeking to
21 clarify its authority under the agency agreenment. This was a
22 proceeding in which QC MK participated. Judge Hai nes' deci sion
23 in the declaratory judgnent action forns the basis of several
24 of the parties' argunents as di scussed bel ow.
25 Thereafter, the Debtor QC MK filed a Chapter 11
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1 petition on Novenber 15th of |ast year to stop a forecl osure
2 sale on the 1st wanting to preserve the second |ienholder's
3 ability to challenge the deed of trust and preserve the
4 position represented by that second deed of trust. The Court
5 granted a relief fromstay to permt foreclosure of the second
6 deed of trust. And after the sale, the Debtor QC MK along with
7 the other owners of the interest in the second deed of trust
8 becanme the owners of the property.
9 QC MK, the Debtor, then MK then filed the current
10 adversary proceedi ng seeking a determnation that the first
11 deed of trust is invalid due to the failed acknow edgnent. M
12 Manager as agent and manager for the Defendants has filed a
13 notion to dism ss the adversary proceeding arguing that it has
14 the sole authority to bring the clains asserted by Debtor's
15 adversary proceedi ng pursuant to an irrevocabl e agency
16 agreenent entered into by each investor including the Debtor
17 her e.
18 The Debtor has also filed a notion to conpel turnover
19 of its 20 percent undivided interest in the property pursuant
20 to &8 543 and to reject the agency agreenment under § 365.
21 Now t he parties' positions are the following. On the
22 nmotion to conpel turnover, the Debtor argues that M. Manager is
23 required to turn over property under the clear |anguage of 543
24 and that ML Manager has failed to do so and did not seek to be
25 excused fromthat obligation prior to the filing of the notion
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1 And that even if M requested to be excused, the Debtor argues
2 it should not be granted because M. Manager cannot show that it
3 nmeets the requirenments of 543(d) which provides for excusal if
4 guote the interest of creditors and if the debtor is not
5 i nsol vent, equity security holders would be better served by
6 permtting a custodian to continue in possession, custody or
7 control .
8 In this case, the Debtor argues that M. Manager
9 suffers froman irreparable conflict of interest because it
10 purports to act as the agent and representative of both the
11 first lienholders and the former participants in the second
12 lien. M. Manager takes the position that 543 does not apply
13 because it is not acting as a custodian and that even if 543
14 appl i es, excusal should be granted because of the relationship
15 bet ween the parties and the operation of the confirmed M plan
16 and in effect the need for the matter to be handled on a
17 unitary basis for the benefit of all of the interest holders in
18 t he various | oans.
19 Wth regard to the rejection of the agency agreenent,
20 t he Debtor requests approval to reject it as an executory
21 contract. Frankly, it's not clear to ne why the Debtor
22 bel i eves that the agency agreenent is executory or why it
23 believes rejection is appropriate other than the conflicts of
24 interest that have been all eged above. And during the course
25 of its argunment, it argues not so nuch that the agency
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1 agreenent is executory as that it is not exclusive and that it
2 provi des that M. Manager may take certain actions related to
3 the property after foreclosure and may do so in M. Manager's
4 sole discretion. But not to the exclusion of the second
5 i enholder's rights to pursue their own interests.
6 M. Manager argues that the agency agreenment is not
7 executory, cannot be rejected and contends that this matter has
8 been fully and excl usively decided by Judge Haines in the M
9 bankruptcy case. And that since Queen Creek was a part to the
10 di sputes hol ding that the agency agreenents were not executory
11 contracts, that QC MK i s bound by those deci sions under
12 theories of res judicata.
13 Now with regard to the notion to dismss the present
14 adversary proceedi ng, M. Manager argues that the conpl ai nt
15 shoul d be di sm ssed because the Debtor is bound by the agency
16 agreenent and the agency agreenent, the plan confirmation and
17 the other orders by Judge Hai nes established that M. Manager
18 has the sole and exclusive authority to act on behalf of the
19 second lien participants including the Debtors. The Debtor
20 counters that M. Manager has at best concurrent authority to
21 adm nister the property. And in any event, because of its
22 al l eged conflict of interest, the Court should permt the
23 Debtor to act on its own behalf in this particular case even if
24 | were to find that the agency agreenent is excl usive.
25 Now with regard to the notion to conpel turnover, it
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1 generally requires that any custodian in possession of any
2 property of the Debtor is to turn over the property unless the
3 Court excuses the turnover. So the first question presented is
4 whether ML fits within the definition of custodian under § 543.
5 M. Manager argues that it does not because it doesn't neet the
6 definition of custodian under 10111(c). It argues that its
7 role is to liquidate M.'s interest in its |oan portfolio for
8 the benefit of M. creditors and that this is a different role
9 than a custodi an which is defined quote as an agent under
10 applicable |l aw or under contract that is appointed or
11 authorized to take charge of property of the debtor for the
12 pur pose of enforcing a |lien against such property or for the
13 pur pose of general adm nistration of such property for the
14 benefit of the Debtor's creditors. And the key M. Manager
15 argues is that the duty is to M.''s creditors, not to the
16 Debtor's creditors.
17 Frankly, | found this argunent interesting because it
18 seens to nme that it is contradictory to the other argunents
19 that are made by ML Manager that it is an agent under an
20 i rrevocabl e agency agreenment. The only party entitled to
21 enforce the liens on the property is it for the benefit of the
22 security holders. And so while M. Manager's role nmay be to
23 liquidate M.'s | oan portfolio, seens to ne that it stepped into
24 the shoes of M. under the agency agreenent and has at |east --
25 it does have agency authority for the purpose of enforcing the
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1 liens or adm nistering the property. And according to M.
2 Manager itself, it has the right to quote take charge of the
3 property close quote for the purpose of enforcing the liens.
4 It seens to me that this set of rights and
5 obligations has M. Manager fit within the definition of a
6 custodi an under the facts that are present here. The real
7 guestion is whether or not M. Manager is entitled to be excused
8 fromturnover under 543(d) and | conclude that the answer to
9 that is yes. 543(d) provides that the Court nmay excuse
10 turnover if the interest of creditors would be better served by
11 permtting a custodian to continue in possession. And here M
12 argues that it should be excused because the Debtor has only a
13 mnority interest in a second deed of trust on an unconpl et ed
14 single famly residence which I'll also note for the record is
15 subject to a sale notion by ML in the ML case, M. Manager in
16 the ML case and that we had a hearing this norning in which
17 al so approved and ratified -- | approved Radical Bunny's voting
18 in favor of that notion and ratified the decision of M to
19 proceed with the sale as to which there is no objection raised
20 by @C MK as nore fully reflected on the record of that hearing
21 t hi s norni ng.
22 And that therefore M. Manager argues that a
23 centralized sale process will be the best way to naxim ze the
24 return for all of the security holders. Frankly, | find that
25 argument persuasive. Even if the first deed of trust is
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1 invalid, it's better to have a centralized process for not only
2 sal e but distribution of the proceeds and that ML is in the
3 best position to do so and can deal with the conflict of
4 interest issue as it has stated on the record that it will do
5 by hiring i ndependent counsel for both groups that it otherw se
6 woul d be the agent for and al so to have separate business
7 representatives representing that agency position with regard
8 to those different groups.
9 So it seenms to nme in effect this has becone nodestly
10 noot because we' ve approved the sale although it hasn't closed
11 yet. But nevertheless it seens to ne that ML's in a better
12 position to liquidate the collateral, sell it, than it would be
13 to have a partial interest of a junior deed of trust turnover
14 to this particular Debtor.
15 |'"ve noted that what QC MK clains to be an
16 irreconcilable conflict of interest can be resolved and frankly
17 | fully expect that to be done based upon representations of
18 counsel in the hearings this norning. |If it turns out that
19 this is not done, then | will leave it to the parties to decide
20 if there's appropriate relief that needs to be sought back here
21 because that's part of the basis of ny ruling today.
22 What about the agency agreenent? Seens to ne that
23 it's not rejectable because it's not executory. Wy is it not
24 executory? Because Judge Haines has found it not to be
25 executory very explicitly in his declaratory judgnent action.
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1 And | will not allowthe relitigation of issues that were
2 rai sed or could have been raised in a previous action where
3 there's an identify of clainms, final judgnent on the nerits and
4 identity or privity between the parties. There's a recent
5 Ninth Grcuit case of 2011, United States v. Liquidators of
6 Eur opean Federal Credit Bank, 630 F.3d 1139 as well as a
7 previous Ninth Grcuit case, Onens v. Kaiser Foundation Health
8 Plan, 244 F.3d 708, standing for that proposition.
9 Judge Hai nes determ ned that the agency agreenment was
10 bi ndi ng on those who entered intoit. He did soin a
11 decl aratory judgnent order as | noted. And specifically found
12 in paragraph 71 that the plan and confirmation order provide
13 t hat anong ot her things, the agency agreenents were not
14 executory contracts and were to be assigned to M. Manager.
15 This matter having been decided in an action in which the
16 Debtor's predecessor in interest had the opportunity to argue
17 that the agreement was executory precludes further litigation
18 on that issue in ny judgment.
19 So on these two administrative matters, | concl ude
20 t herefore that although M. Manager is a custodian, it will be
21 excused from conpliance with 8 543 for the reasons stated on
22 the record and that the agreenent may not be rejected in this
23 case because it is not an executory agreenment or contract and
24 that that issue has been previously found and determ ned.
25 What about the notion to dismss? This is a slightly
AVTranz
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1 di fferent proposition. The question here is whether the agency
2 agreenent gives M. Managenent sol e and exclusive authority to
3 act on behalf of the Debtor. The relevant part of the agency
4 agreenent states that if the ownership of any trust property
5 beconmes vested in participant, a defined term either in whole
6 or in part by trustee sale, judicial foreclosure or otherw se,
7 agent may enter into one or nore real estate brokers
8 agreenents, enter into a nanagenent mai ntenance agreenent or if
9 appl i cabl e may acquire insurance, nake take such other actions,
10 et cetera, et cetera, all as agent deens appropriate inits
11 sol e di scretion.
12 Now, M. Manager argues that the Debtor |acks standing
13 to bring the adversary proceedi ng which challenges the validity
14 of the first deed of trust on its behalf as a 20 percent hol der
15 of an interest in the junior second deed of trust, now
16 forecl osed. The result of that would be -- | won't opine as to
17 what the result of that would be, but presunably what the
18 Debt or here expects that the result would be is that if the
19 first lien is invalidated in these post confirmation, post-
20 bankruptcy proceedings, that it would rise to -- its ownership
21 interest would rise to the top and would be senior to the
22 i nappropriately acknow edged first lien position.
23 But M. Managenent says -- Manager says that it |acks
24 standing to bring that under the agency agreenent because M
25 Managers has the ability to act on behalf of the participants
AVTranz
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1 inits sole discretion. | nean according to M. Manager, this
2 gives it the exclusive ability to act and that exclusive
3 authority is evidenced by several decisions of Judge Hai nes
4 i ncludi ng his declaratory judgnent order in the M. case.
5 The Debtor here, on the other hand, argues that the
6 agency agreenent is perm ssive and allows M. Manager to act in
7 certain matters in its sole discretion without having to worry
8 about participants forcing it to do sonething it does not feel
9 appropriate. However, Debtor argues that the |anguage of the
10 agreenent which grants M. Manager sole discretion to take
11 certain action should not be read to provide M. Manager wth
12 sol e and exclusive discretion to take those actions.
13 Now i n connection with this matter, |'ve carefully
14 revi ewed t he | anguage of the agency agreenent, the | anguage of
15 t he declaratory judgnent order and in nmy view, the declaratory
16 j udgnment order and the |anguage of the agency agreenent itself
17 make it clear that M. Manager as agent does have the sole
18 authority to make deci sions regarding the participant's
19 interests in the M. | oans. The declaratory judgnment order
20 states clearly that nunber one, the agency between M. and
21 Debt or under the agency agreenent was an agency coupled with an
22 interest that it was therefore irrevocable, that it was not
23 executory, that allegations of breach of fiduciary duty or
24 breach of contract do not affect the operation of the agency
25 agreenent and that all authorized actions can be taken within
AVTranz
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1 the sol e discretion of the agent.
2 The agency agreenment further makes M. Manager's sol e
3 authority clear by providing for a grant of broad authority
4 subject to a carve out of rights in favor of the Debtor and
5 other participants in very limted circunstances, one of which
6 is not this, providing sole discretion to M. Manager in
7 execution of all authorized actions under the agreenent and
8 provi di ng a nmechani sm by which participants could regain
9 control of the property, decision naking regarding the
10 property, but only upon becom ng the sole owner of the property
11 which is also not the facts here.
12 Therefore, it seens to nme in conclusion that the
13 agency agreenent in accordance with the decl aratory judgnent
14 order make cl ear taken together that the Debtor granted M. the
15 sole authority to act on behalf of the Debtor with regard to
16 its loan participation interest. And as a result, M. Mnager
17 by assignnent of the agency is the proper party to initiate any
18 action to determne the relative rights of the various
19 participating parties. And that any potential conflict of
20 interest as | previously discussed can be avoi ded or cured by
21 M. Manager's proposal to | eave the proceeds fromthe sal e of
22 the property in escrow which wll be approved by order
23 subnmitted | ater on today, while the relative rights of the
24 parties are finally determ ned and al so to engage both separate
25 busi ness and | egal counsel, business people and | egal counsel,
AVTranz
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1 to address how best to resolve the interest between the two
2 conpeting clains to the proceeds.
3 So that will be the ruling on the record today on the
4 pendi ng notions in the QC MK case and |I'l|l ask that counsel for
S M. Manager submt brief orders not reciting all of the reasons
6 but sinply reciting the conclusions to be entered on the record
7 to the extent that any party aggrieved wi shes to take any post
8 deci sion action either in terns of rehearing or appeal.
9 That cl ear enough to everybody? Al right. [1'I1
10 sign those orders when subnmitted. Thank you all for com ng
11 back.
12 (Proceedi ngs Concl uded)
13
14
15
16 | certify that the foregoing is a correct transcript from
17 the record of proceedings in the above-entitled matter.
18
19 -~
20 Dat ed: Septenber 15, 2011 fgz;%ZZA44LC“’611225{5777
AVTranz, Inc.
21 845 North 3rd Avenue
9o Phoeni x, AZ 85003
23
24
25
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UNITED STATES BANKRUPTCY COURT
District of Arizona

NOTICE OF FILING TRANSCRIPT

CASE NAME: QC MK CUSTOM RESIDENTIAL LLC
CASE NUMBER/ADVERSARY NUMBER: 2:10-bk-36845-CGC

Notice is hereby given that an official transcript of a court proceeding conducted on 9/13/11 AT 1:30 PM ha

Privacy Policy and Electronic Availability of Transcripts of Court Proceedings, the parties have seven days
date of this notice to file with the court a Notice of Intent to Request Redaction of this transcript. If no such N
filed, the transcript may be made remotely, electronically available to the public without redaction after 90 d

Any party needing a copy of the transcript to review for redaction purposes may purchase a copy from the @
reporter/transcriber or view the document at the clerk's office public terminal.

Date: September 15, 2011

Address of the Bankruptcy Clerk's Office: Clerk of the Bankruptcy Court:
U.S. Bankruptcy Court, Arizona
230 North First Avenue, Suite 101 Brian D. Karth

Phoenix, AZ 85003-1727
Telephone number: (602) 682-4000
www.azb.uscourts.gov

5 been

filed this date in the above—captioned matter. In accordance with the attached information Re: Judicial Conﬂerence

rom the
lotice is
ay'S.

ourt
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JUDICIAL CONFERENCE PRIVACY POLICY
and ELECTRONIC AVAILABILITY OF TRANSCRIPTS
OF COURT PROCEEDINGS

This court provides public access to transcripts of court proceedings. In doing so, it follows the Judicial Conference
Privacy Policy as revised March 2008, before making official transcripts electronically available to the public. The
policy will apply to all transcripts of proceedings or parts of proceedings ordered on or after August 1, 2007,
regardless of when the proceeding took place. The complete Judicial Conference Privacy Policy may be reviewed &
the court's web site, www.azb.uscourts.gov.

The policy establishes a procedure for counsel and pro se parties to request the redaction from the transcript of
specific personal data identifiers before the transcript is made electronically available to the general public. A party
must file a notice of intent to request redaction within seven days of the filing of the official transcript by the court
reporter/transcriber. If a party fails to request redaction within this time frame, the transcript may be made
electronically available without redaction. A copy of the officially filed transcript will be available for review at the
clerk's office during this seven day period or may be purchased from the transcription service.

If a party files a redaction notice, the transcript is not to be made remotely electronically available to the general
public until the redactions are performed. A copy of the officially filed transcript will be available for review at the
clerk's office or may be purchased from the transcription service during this time. Within 21 days from the filing of
the transcript with the clerk, or longer if ordered by the court, the parties must submit to the court reporter/transcribe
a statement indicating where the personal identifiers appear in the transcript by page and line and how they are to |
redacted. For example, if a party wanted to redact the Social Security number 123-45-6789 appearing on page 12
line 9 of the transcript, the statement would read: "Redact the Social Security number on page 12, line 9 to read
XXX—xX—6789." Parties are only responsible for reviewing and indicating the redactions in the testimony of the
witnesses they called and their own statements (e.g. opening statements and closing arguments). Only the followin
personal identifiers listed in the Judicial Conference Privacy Policy may be redacted by this process.

Social Security Numbers
Financial Account Numbers
Dates of Birth

Names of Minor Children

If a party wants to redact other information, that party should move the court for further redaction by separate motio
served on all parties and the court reporter/transcriber within the 21 day period.

If request for redaction is filed, the redacted transcript is due 31 days from the date the transcript was filed which is
also the date of this notice.
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ML MANAGER LLC Page 1 of:
Rick E. Chambliss ) )

From: Bill Hawkins [bill@pentadholdings.com]
Sent:  Wednesday, December 21, 2011 7:35 AM

To: ‘Suzuki, Bryce A."; Bob J. Miller; ‘Louis B. Murphey'; Jeff Schneidman; Rick E. Chambliss
Subject: FW: ML Manager Newsletter # 21
Fyi

From: mortgagesinfo@mtgitd.com [mailto:mortgagesinfo@mtgltd.com]
Sent: Tuesday, December 20, 2011 3:16 PM

To: Bill@pentadholdings.com

Subject: ML Manager Newsletter # 21

ML MANAGER LLC

14050 N.83rd AVG,, Suite 180 .
Peoria, AZ 85381

December 19, 2011

ML MANAGER LLC LOAN PORTFOLIO NEWSLETTER #21
Dear Investors:

The following are the significant events that have occurred since our last newsletter.

IRS Ruling
As reported in previous newsletters, ML Manager retained PricewaterhouseCoopers ("PWC") to

represent us in seeking assistance from the IRS relating to potential theft loss deductions in
connection with investments in Mortgages Ltd. We are pleased to inform you that the IRS just
issued Revenue Procedure 2011-58 that we believe will significantly benefit many investors. As
with most tax matters numerous, complex issues arise in connection with this new revenue
procedure. We have retained PWC to provide us with a formal professional opinion and advice
on several issues. Some of the issues that PWC will address are which investors' returns can
and should be amended to claim a theft loss (i.e., should it be the pass-through investors'
individual retumns, the returns filed by the Loan LLCs and/or the returns filed by the MP Funds)
and, if amendments are appropriate, for which tax years should they be filed. The work of PWC
has already begun and we will update you as this work progresses.

As always, we urge you to discuss this and all tax matters with your own professional tax
advisors. We do, however, ask that you refrain from filing amended returns until PWC
completes its work. We are placing more detailed information concerning the tax matters on
our web page:

http://www.mtqltd.com/webs/MLMNews/lRS%2OTheft%20Loss%ZOTax%ZOlnformation/

You can review a memorandum from our tax attorney, Gregg Hanks, both of the relevant IRS
revenue procedures and documents from the Arizona Department of Financial Institutions and
the Securities and Exchange Commission. We realize that you and your tax advisors may have
many questions. We will attempt to answer the questions as best we can, but ask that you hold
your questions until PWC is able to analyze the numerous issues and provide guidance. Again,
we believe the action by the IRS to be a very positive result and we are anxious to complete the
necessary analysis and work so that the investors can benefit from this new revenue procedure.

PDG Los Arcos, LLC (Los Arcos Crossing) (Loan 859305

The sale of this property was consummat n . Novem h sor i .20-

$6,400.000Case 2:08-bk.C7465- RN Boa 5938 NRERSL/8%/1 Jor HhResalesoRina 2013:30:36
Desc ExhibitD Page 2 of 4
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ML MANAGER LLC ) ) Page 2 of -

VCB (Loan 856805)

The sale of this property was consummated on December 8t for a sales price of $1,200,000.

Rodeo Ranch Estates (Loan 857906)

The sale of the fourth house within this subdivision in Casa Grande was consummated on December 8 for a price o
$250,000.

Exit Loan Balance

The principal balance of the exit loan has now been paid down to zero. Under the terms of the loan agreement we
remain obligated to pay a disposition fee to the exit lender that is capped at $7.5M. The current remaining balance of
this fee is approximately $3.5M. No additional interest is payable on this remaining balance to the exit lender. Recall
that most of the funds otherwise payable to the Loan LLCs upon the sales of each property were used to pay down the
exit loan. The amounts that exceed the proportionate share of each Loan LLCs share of the exit loan will be repaid to
the investors in the Loan LLCs. We generally refer to these obligations as replacement loans. These amounts will be
repaid to the Loan LLCs as future properties are sold and interest is accruing on these loans at a rate of 17.5%.

MK Custom (Loans 839506 and 845006)
We have adopted a process to resolve the dispute regarding the validity of the lien of the first loan. Once the dispute
is resolved, the sale proceeds can be distributed to the appropriate investors.

Portales Place (Loan 852606)

The buyer elected to terminate the sale agreement for this property in central Scottsdale due to issues with the
adjoining property owner. We are asserting our legal rights against the adjoining property owner and hope to resolve
this issue in our favor. Additionally, the buyer is still making efforts to resolve the issues and continues to desire to

purchase the property. The sale of the property may not occur until the legal dispute is resolved, which may take
several months.

Foothills Plaza (Loan 853106)

After entering into a sale agreement for the purchase of this property in southeast Mesa, the exit lender elected to
terminate the agreement and not proceed with the purchase. We are currently working with another buyer and hope
to have the property back under contract shortly.

Northern 120 (Loan 849206) and Citrus 278 (Loan 849306)

We have entered into a sale agreement for these adjoining properties consisting of 392 acres northwest of Phoenix.
The sales price is approximately $5.79M ($14,750/acre). The sale agreement is subject to the affirmative vote of the
members of Citno Loan LLC, the Nocit Loan LLC and the Bankruptcy Court. The Bankruptcy Court hearing to

approve the sale is December 19", The buyer’s feasibility period expires on January 4t" and closing would occur on
January 19th.

National Retail (Loan 860905)
We have entered into a sale agreement for this property near Dysart and Camelback. The sales price is $2,300,000.
The sale agreement is subject to the affirmative vote of the members of NRDP Loan LLC and the Bankruptcy Court.

The Bankruptcy Court hearing to approve the sale is December 19t The closing is scheduled to occur in mid
January.

Zacher Maryland (Loan 857802)

The sale of this property in central Phoenix received the affirmative vote of the members of ZDCIlI Loan LLC and the

approval of the Bankruptcy Court. We are working with the buyer to attempt to close the sale within the next few
weeks.

HH20 (Loan 858305)

We have entered into a sale agreement to sell 5 of the 20 acres of this property located in Pinal County. The sales
price is $300,000. The sale agreement will be subject to the affirmative vote of the members of the HH Loan LLC and
the Bankruptcy Court. If the buyer elects to proceed with the purchase, the sale is scheduled to close in early April.

SOJAC | (Loan 857106)
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"ML MANAGER LLC , Page 3 of
several offers and are engaged in the p;wzess of identifying the highest and bes&)&fer.

Metropolitan Lofts (Loan 860706)

We have reached a settlement with the bankruptcy trustee that will allow us to foreclose upon the property. The

Bankruptcy Court hearing to approve the settlement is scheduled for December 19", The settlement is subject to the
affirmative vote of the members of Metro Loan LLC. The foreclosure will occur shortly after the approval of the
Bankruptcy Court and investors. We have resumed our efforts to market the property for sale.

Town Lake Development Partners (Loan 861305)

This property is subject to a significant amount of assessments, which have gone unpaid for the past few years. The
City of Tempe attempted to foreclose the lien of one of the assessments. In order to stop the City from foreclosing or

the property, TLDP Loan LLC filed for bankruptcy protection under Chapter 11. Notwithstanding the bankruptcy filing
we continue our efforts to identify a purchaser for the property.

Riverfront Commons/Cottonwood (Loan 853705)

The trustee’s sale for this property occurred on November 10", We are currently in discussions with a potential
purchaser of the property.

Next Distribution to Investors

Funds are being held in separate accounts for the Arizona Commercial, PDG Los Arcos, Rodeo Ranch, Bisontown,
and VCB properties and are available for distribution. We are waiting to see if the Zacher Maryland and Portales
sales are consummated in the near term. We are reviewing the allocation model against actual expenses to verify that
the assumptions remain valid. The appropriate share of costs attributable to each loan wiil be deducted from the
proceeds prior to distribution. ML Manager LLC intends to make the distributions through our servicing agent, Canyon
State Servicing Co., LLC, as soon as practical during the first quarter of 2012,

Number of Properties Sold

So far we have sold approximately fifteen properties, seven are currently in escrow and approximately twenty remain
to be sold

Valuation of Interests

Several of you have contacted us about the need to value your investments. As you should recall, ML Manager
retained Henry & Horne, LLP, Certified Public Accountants, to prepare valuations of the investments approximately
one year ago. The Henry & Horne, LLP valuations continue to be available on a secure website and by regular mail
for your use. There are security procedures in place to protect the information. If you would like to obtain a valuation of
an investment by mail for your use or the use of a tax advisor, you may complete the required written request form and
mail it to ML Manager LLC. Upon receipt of the completed and signed form, you will receive log in information to
access the valuations online on a secure website or you may request the information be sent to you by mail. Please
keep in mind the valuations are dated October, 2010 and are the only valuations available.

If you have any questions, you may contact our office at 623-234-9560 or via email at mortgagesinfo@mtgltd.com.
Please also feel free to contact Karen Epstein at 480-948-6777 or kme818@cox.net. It is much more efficient for us
to respond to written questions and we ask whenever possible, please communicate with us via email.

Thank you for your support of our efforts.
Best Regards,

Elliott Pollack
Chairman
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Rick E. Chambliss

From: Rick E. Chambliss

Sent: Thursday, December 22, 2011 2:02 PM
To: 'REECE, CATHY'

Cc: 'Bill Hawkins'; Wesley S. Loy

Subject: QC MK; ML Manager Newsletter # 21
Good Afternoon Cathy,

ML Manager Newsletter # 21 states that ML Manager has adopted a process to resolve the dispute regarding
the validity of the lien of the first loan. Please advise of the process that ML Manager has adopted.

Richard E. Chambliss

Broening, Oberg, Woods & Wilson, P.C.
P.O. Box 20527

Phoenix, Arizona 85036

Phone: (602) 271-7774

Fax: (602) 258-7785
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