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Bruce D. Buckley

P.0O. Box 1009

Carefree, Az. 85377
Telephone 480-488-2672
Email avbuckley@aol.com

Pro Per
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA
In re: In Proceedings Under Chapter 11
Case No. 2:08-bk-07465-RJH
MORTGAGES LTD.,
SOTERIA LLC, AND THE BRUCE D.
an Arizona corporation, BUCKLEY IRA (EQUITY TRUST AS
CUSTODIAN) OBJECTION TO
MOTION TO SELL REAL

PROPERTY FREE AND CLEAR OF
LIENS, CLAIMS, ENCUMBRANCES
AND INTERESTS

Debtor.

Real Property located at Northern
Avenue and Cotton lane, in Maricopa
County, Arizona

R T S W

Hearing Date: December 19, 2011
Hearing Time: 11:30 A.M.

Soteria, LLC an Arizona limited liability company, as lawful transferce and successor in
interest to Bruce Dennis Buckley and Alivia Virgima Buckley, Trustees of the Bruce Dennis
Buckley and Alivia Virginia Buckley Revocable Trust dated June 4, 1985, and amended
December 7, 1994 (the Buckley Trust), as to an undivided 1.550% interest to the Nocit
Property, and The Bruce D. Buckley IRA (Equity Trust as Custodian) as to an undivided

0.776 interest to the Nocit Property, hereby objects to the sale of the Nocit portion of the

1
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|to the Nocit property. The joint holdings for Soteria LL.C., and the Bruce D. Buckley TIRA|

above referenced Motion To Sell Real Property Free and Clear of Liens, Claims,
Encumbrances and Interests. Soteria LLC is an interested party because it owns an undivided
1.550% fee title interest in and to the Nocit property. Bruce D. Buckley IRA (Equity Trust as

Custodian) is an interested party because it owns an undivided 0.776% fee title interest in and

total 2.326% of the whole, or fee title in and to approximately 2.791 acres.

MEMORANDUM OF POINTS AND AUTHORITIES

A) TERMINATION OF AGENCY — On June 18, 2008, prior to Mortgages Ltd’s Bankruptcy
Filing, The Buckley Trust and The Bruce D. Buckley IRA wrote and delivered letters to
Laura Martini, President, and to Joseph Lee, Managing Director, advising Mortgages Ltd.
that “it Had No Authority to act on our behalf other than processing payments and payoffs as
received, and paying same to the Buckley Trust and the Bruce D. Buckley IRA”. The
purpose and intent of sending the letters was to terminate whatever agency agreement may
have been in effect at the time. Subsequently, additional letters of termination were delivered
to replacement management. (See Exhibit A attached)

The Master Agency Agreements provide that “Beneficiary may terminate this Agreement
after it becomes owner of the Trust Property by written notice to Agent and payment of the
fees, costs and expenses incurred by Agent as provided herein”. Said written notice was given
by our aftorney, Richard R. Thomas, May 12, 2010. (See Exhibit B attached)
B) BREACH OF FIDUCIARY DUTY — Mortgages Ltd. breached its Fiduciary Duty through

2
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its’ insolvency, intentionally changing form documents to provide authority and discretion to
the Debtor, ignoring the fact that some investors refused to grant the debtor authority,
compromising the investors property, and expanding the Limited Powers of Attorney to
dispose of Investors assets to settle claims against itsel{. Under well established law, such
breaches and conflicts voids the agency relationship between Debtor and the Investors.

This means that the Debtor, and its’ successor, ML, Manager, simply does not have the
Authority (even if it was not terminated as set forth above, which it was), to use the investors’
property as consideration to eliminate claims against it. The authority of an agent terminates,
or is suspended, when the agent has notice of happening of an event, or of a change in
circumstances, from which he would reasanably infer that the principal does not consent if he |
knew the facts. Portions of the above text were taken from “Supplement to Statement of
Position on Authority and Agency” dated November 10, 2008, and drafted by Cathy L.Reece,
of Fennemore Craig P.C., as attorneys for the Official Committee of Investors. The positions
in the Supplement recite correctly the authorities, agencies, intentions, and the
representations made to the investors. The Supplement to Statement of Position on Authority
and Agency dated November 10, 2008 is (attached as Exhibit C).

C) WITHOLDING OF DISCRETION — The Buckley Revocable Trust and The Bruce D.
Buckley IRA WITHHELD DISCRETION in the Existing [nvestor Agreement from
Mortgages Ltd. (See page 6 of Exhibit D attached) “to act on our behalf in respect to interests
to be acquired, or sold by the undersigned, including extending the terms of loans, modifying

the payment terms of loans, accepting prepayments on the loans, releasing a portion of the

3
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collateral securing the loan, and otherwise dealing with the loans on behalf of the
undersigned”. The withholding of discretion verbage is literal, and cannot not be interpreted
in any other manner.

D) CONSOLIDATION DIMINISHES VALUE - The proposed sale consolidates the Nocit
and the Citno properties, diminishing the value of the Nocit property. The Nocit property is
120 acres of the 392.5 acre sale. If the Nocit property is marketed individually, it would
attract a wider range of Buyers, who would pay more per acre as the capital outlay for 120
acres would be significantly less. The larger the parcel, the less value per acre, and the smalle
the parcel, the more value per acre.

E) STERNBERG PROFIT SHARING PLLAN — The Motion to Sell Real Property proposes to
transfer to the Sternberg Profit Sharing Plan approximately 4.5646 acres that is being
retained by ML Manager from the Nocit and Citno Iproperties, and like The Buckley Trust
and The Bruce D. Buckley IRA, the Sternberg Profit Sharing Plan terminated their agency
prior to Mortgages Ltd. filing bankruptcy.
.CONCLUSION — The Buckley Trust and The Bruce D. Buckley IRA withheld their
discretion in the Existing Agreement, terminated their Agencies June 18, 2008 (prior to
Mortgages Lid. filing bankruptcy), and again on May 12, 2011. Sternberg Profit

Sharing Plan has also terminated its’ agency. These entities are the only investors in the
Nocit property, that have terminated their agencies. ML, Manager has accommodated
Sternberg, contracting for the deeding of out parcels comprising of approximately 4.5646
acres. Soteria LLC, and The Bruce D Buckley IRA is asking the court for the same
accommodation, comprising of approximately 2.791 acres, which could be adjacent to the

4
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1
, Sternberg out parcels. This would not impair the value of either the sale parcel, or the
3 || Sternberg parcel.
4 1] In absence of the accommodation set forth above, we ask the court to disapprove the sale of
5
the Nocit property.
6
. || Dated the 12™ day of December 2011
8 {|SOTERIA LLC, an Arizona Limited Liability Company
9
16 {{BY: Bruce Dennis Buckley and Alivia Virginia Buckley, Trustees of the Bruce Dennis
H Buckley and Alivia Virginia Buckley Trust dated June 4, 1985 and Amended December 7,
12
1994, it’s Manager.
13
14
15 1 . (\3. SV
16 || Bruce Dennis Buckley as Trustee Alivia VirginieﬂBuckley as Trustec U
17
18
Bruce D. Buckley IRA (Equity Trust as Custodian)
19
20l
21
2| 0B o
23 || Bruce D. Buckley —
24
25
26
27
28
5
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THOMAS SCHERN RICHARDSON, PLLC

ATTORNEYS AND COUMNMSELORS

The Siapley Center Phone 480.632.1922
1640 South Stapley Drive, Saite 205 Fax 480.633.1538
Mesa, Arizona 85204 ' ribonms@thomas-scherm.com

May 12, 2010

Ms. Cathy Reece
Fennemore Craig, P.C.
3003 North Central Avenue
Phoenix AZ 85012

Re: Tenmination of Agency Agreements e BUDY and BU1L;
Bruce aad Afivia Buckley in their individual gapacities and as Trustess of the
Bruce Dennis Backley and Afivia Virginia Buckley Revocable Living Trust dated
June 4, 1985 and amended December T, 1994 ‘ )

Dear Cathy,

Immm&mw in their individual capacities and as Trustees
of the Bruce Dennis Buckley and Alivia Virginia Buckley Revocable Living Trust dated
Tune 4, 1985 and amended December 7, 1904, In their investor accouni agreements
signed for the above-referenced accounts at Mortgages Ltd.,, my clients specifically
withheld the grant of discretion o Morigages Lid. (See Exhibits 1 and 2 hereio}
Rffective March 10, 2005 and Jume 13, 2005, my clienis also signed Master Agency
Agreements. {See Fxhibiis 3 and 4 hereto). Subsequently, on June 18, .?.QG;S, and
September 22, 2008, my clients wrote shree leiters fo Mortgages, Lid. (Ses Exhibits 5, 6
and 7 hereto). In these letiers, my clienis advised Morigages Iid. that “it had no
authority to act on their behalf other than processing payments and payofls as received,
and paying same fo the undersigned.” My clienis’ purpose and intent in sendng
Morigages Lid. the three letters in 2008 was fo terminate whatever agency agreement
may have been in effectat the time.

Section 3(b) of the Master Agency Agreements attached as Egm‘i}ﬁs?: and 4 herelo
specifically provide it “Beneficiary may terminate this Agreement after it becomes the
owner of the Trust Property by written notice to Agent and payment of fhe fees, casts and

Case 2:08-bk-07465-RJH Doc 3382 Filed 12/
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expenses incurred by Agent as provided herein” As yon know, the Buckleys did not
transfer their Morigages Lid. mmmenewimﬁﬁs: Rather, l:hey_havc
retgined their interest. Thus, in addition to the Buckiey's affirming the termmnation of
their alleged agency agreements in 2008, the last sentence of Section 3(b) of the Master
Agency Agreement is most certainly now in effect. Even if the alleged agency agrecment
at issue existed and at one time was irrevocable begause it was ’fcaugieeimﬁxan mterest,
the subsequent relationship established pursuant to the Plan left ML Manager m.iﬁ?ut
such anintcr&sgmémiﬂgihealkgeéwmﬁmﬁsatﬂmwﬁi of the beneficianes
as a matter of law.

Therefore, to the extent they did not aircady do so in their June 1§, 2008 aaﬁSepiember
22, 2008 letters, my clients hercby terminate any and all agency powers, aum, and
agresments that may have previously existed (without admitting timt they did) bejiwecn
niy clients and Morigages 1.44. or any successor thereto. Please provide an accounting of
all fees, costs and expenses incmrred, and related fo my clients, under paragraph 3(b} of

the Waster Agency Agreement.

ki

Richard R. Thomas

RRT/iw
Enclosures — as stated
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FENNEMORE CRAIS, P.C.
PHOENIX

(| (ofo¢

Fennemore PC.
o. 005932)

Keltgr L. Hendricks (Ne. 012750)
3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012-2913
Telephone (602) 916-5000
ail: creece@fclaw.com
Email: khendric@fclaw.com

Attorneys for Official Committee of Investors

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Inre Chapter 11
MORTGAGES LTD. Case No. 2:08-bk-07465-RJH

SUPPLEMENT TO STATEMENT OF
Debtor. POSITION ON AUTHORITY AND
AGENCY BY INVESTORS
COMMITTEE

Date: November 10, 2008
Time: 1:00 p.m.

The Official Committee of Investors (“Investors Committee™) hereby files its
Supplement to its Statement of Position on Authority and Agency. The Investors
Committee incorporates and joins in the “Objection of Parties in Interest Eva Sperber-
Porter, Litchfield Road Associates Limited Partnership, and Bascline & Val Vista
Associates Limited Partnership to Debtor’s Motion For Final Approval of DIP Financing
with Stratera Portfolio Advisors re CenterPoint Project” and “Robert Furst's Response To
Debtor’s Statement of Position Regarding Debtor’s Authority To Renegotiate the Terms

of Certain Loans and To Enter Into Settlements.”
1 THE DEBTOR IMPROPERLY TREATS ALL INVESTORS THE SAME

There are three fatal flaws with the Debtdr’s construction of the contractual grant
of authority in the operative documents. First, the Debtor has failed to identify all of the |
investors, or at least all of the relevant forms of the operative documents involved in the
particular loans at issue. Second, the Debtor ignores the fact that some investors refused
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to grant or revoked the very authority the Debtor is now attempting to exercise. Third, the
Debtor ignores the fact that the Documents evolved over time and that earlier versions did
not grant the same anthority as the later versions. Because the Debtor is asking the Court
_to ruie that it has authority to bind all investors, it must establish that all investors gave it
the same authority. The Debtor cannot do this.
A. The Debtor Must Establish Foundation for all of the Relevant Versions

of the Operative Docaments ,
Debtor in its Statement of Position discusses some of the operative documents

relevant to the Debtor’s authority, but fails to address or even acknowledge that there are

substantial differences in the various versions of the documents. Indeed, the Debtor
essentially assumes that all of the operative documents are identical, interchangeable and
currently in force. This is simply not the case. As the Court knows, there were thousands
of investors. More important, the form of the documents changed over time, and the
amount of authority or restrictions on authority changed. Indeed, Mr. Robert Furst has |
already testified by this Court that the Debtor intentionally changed the form of the
documents to provide more discretion and authority to the Debtor and that there were
internal discussions and concerns that the Debtor did not have the requisite authority. The
Debtor’s argnment, however, ignores these changes and essentially assumes every
investor granted the same level of authority to the Debtor. As such, the Debfor’s
argument is not based on a correct assumption and ignores the reality.

To prevail on an argument that it has the authority at issue, the Debtor must
identify all of the different forms of the operative documents imvolved in the various loans
at issue and establish that all of these different forms provided the authority asseried. The
Debtor cannot ignore, for example, that there are multiple forms of the subscription
agreements and agency agreements and that the diffcrent versions have material
differences with respect to the Debtor’s authority. Morcover, the Debtor cannot ignore

-2-
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- of the relevant forms of agreements, the Debtor has not met #s burden and the Court |

| had a paragraph that the aflowed an investor to “withhold™ discretion so that the Debtor

that the description of the authority evolved over time and that the earlier documents do
not grant as much authority as the more recent documents. Instead of identifying the
forms of all the investor agreements related to a particular loan or settlement, the Debtor
takes a high altitude overview of the documents in general and argues from documents .
which have evolved and changed over time that it has authority. Without identifying all

cannot make a definitive decision that all of the investors impacted granted to the Debtor

the authority at issue.
B. Debtor Canwot Ignore the Fact that Some Investors Refused to Graat
the Debtor Aunthority

In addition to the general failure to meet ifs burden, there are many investors who
refused fo grant the authority the Debtor is seeking to employ. For example, Robert Furst
indicated in his Response and in his testimony, that most of the Subscription Agreements

had to obtain written consent for almost any action prior to execution, including placing
the purchase of a note, or even modifications of the note. He testified that there were a
number of investors who withheld discretion. This fact has been reluctantly
acknowledged in open court by the Debtor. |
Specifically, one common form of the Investor Subscription Agreements provides

in paragraph 4(c):
Unless authorization is withheld by se indicating below or in
another written document to Mortgages Lid. and MLS, the

undersigned hereby authorizes Morigages Lid. to be named as
the len er!gayeefbeneﬁciary as agent for the undersigned in

the deed of trust or deeds of trust or mortgage or 1 pes
securing the Loan or Loans and other documentation relating
to the Loans.

At paragraph 7, the same form of Subscription Agreement provides:

Grant of Discretion. Until revoked at any time in writin
the undersigned hereby grants discretion to Morigages Lid.,

-3.
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in its sole discretion, to select for purchase or sale the Loan or
Loans with respect to which the undersigned acquires
Participations. Without limiting the foregoing, the
undersigned understands that his grant of discretion will give
Merigages Ltd. the authority, in ifs sole discretion, to make
various determinations and take various actions with Loans

with respect to Participations to be acquired, acquired |sic], or
sold by the undersigned.

Finally, paragraph 8 indicaied whether the investor “granted a power of attorney with
respect to Mortgages Lid. investment products.” It is clear that some investors took this
option. Mr. Furst testified as much. Further some of the investors have sent an nbjeciién
to the Court indicafing that they also withheld discretion, such as the letter objection.
Moreover, these agreements allowed the investors the right to revoke the authority and
other investors exercised this right. The Debtor does not address this provision and does

. not inform the Court who those investors are and what loan they are in. Instead of

addressing the fact that some investors refused to give the Debior or revoked the very

- authority the Debtor now seeks to implement and what such Iack of authority means with

regard to the proposed settlements, the Debtor simply ignores the issue. It cannot be
ignored.

C. | The Amounnt of Authority Changed Over Time

Mr. Furst testified that the documents changed over time, and the Debtor’s
interpretation of the authority granted also changed over time. Obviously, if the Debter
felt it was necessary to change the form of its documents to grant ii more authority, this

means that the prior version of the documents did not grant as much authonty. An
example is the changes to the documents related to Opportunity Fund 15. In the Private
Offering Memorandum for Opportunity Fund 15, the Debior, included in 20607 the

following at page 14:
Among other things, the Manager will have the right to revise
the terms of outstanding loans repardless of their
performance, which may include increasing the principal
amount, modifying the mterest rate and payment terms,
changing the collateral, adding fees and costs fo the principal

-4-
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balance, or substituting borrowers.

~ The Debtor also added this exact same language at page 62 where it was describing the |

authority of the Debtor to manage the Funds. Because this was an addition to the form of

| the documents, it is disingenyous to argue that all of the documents provide the exact

same level of authority.
Another example of incompiete disclosure by the Debtor relates to the Centerpoint
financing, although this argument is applicable to each and every deal. The first

" Centerpoint nofe is dated March 20, 2007. The Debtor started selling fractional interests

in the note immediately thereafter and continued to sell pieces of the note until June of

| 2008. Some of the current holders of fractional interests in the Centerpoint note might 7

have signed the subscription agreement applicable in March 2007 and might not have

| signed any later version. As a result fo determine the authority issue as to that investor on
 that loan, the Court would have to look at that specific applicable subscription agreement, |

not the unsigned one used in 2008. Further an Investor might have withheld discretion in

March 2007 and not have changed the agreement. So again the Court would have to look |

at the specific subscription agrecment, not the unsigned one used in 2008. It is the

- operative subscription agrecment or agency-agreement or other document which was |

signed by the individual investor and which is still in effect that the Court needs to see and

- which is important. Debtor has made no attempt to identify and provide this level of |

detail to the Court for making this decision.
Finally, since no new loans were made after February 2008, it is unlikely that the

documents which the Debtor has given to the Couri with changes eflective February 2008

are even the applicable documents {o be applied to an investor or the loan in question.
Without more disclosure and explanation, the Debtor is not presenting a proper guestion |

to the Court in its pleading.

-5-
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1. DEBTORIS OVERSTATING ITS AUTHORITY
As fully explained and set forth in the “Robert Furst’s Response to Debtor’s

Statement of Position ...” filed with the Court October 8, 2008 (“Furst Response™), the
Debtor is authorized to administer, service and collect the loans on behalf of the investors |
and the MP Funds. ¥t was not granted unlimited and unfettered discretion.

As arpued in previous pleadings, the netes are owned in undivided fractional |
interests by the investors and/or the Debtor. In some loans the Debior may own a

percentage of the loan, but in others the Debtor owns zero percent. The Debtor has not |
provided the Court with a copy of any of the notes to be medified along with the
" endorsements made out to the investors. The point is, however, that the Debior does pot |

own the interest in the note, it only services that interest. In other words, the Debtor is not
: playing with its own money, it is attempting to use its status as an agent to make _
' modifications to the investor’'s property (the notes and deeds of trust). Debtor claims that |

it has the right to do this because the investors gave it authority to do so. Even under the |
. documents retied upon by the Debtor, however, the grant of authority is not so unlimited }

and broad.

All the activities and actions identified in the agreements for the agent to perform |

are related to and are constrained by the purposes of administering, servicing and
- collecting the foans. Nowhere in the agreemenis are the powers or responsibilities given
to the Debtor to undertake such activities as broad as subordination to new financing,

{ granting a security interest in the investor’s interest in the loan, release of Hens on}]

collateral without payment, reduction of principal because of the settlement of causes of
' actions arising from the Debtor’s conduct, and other such broad activities contemplated by :
 the Debior. As explained in detail in the Furst Response, the language must be read in

context within the sections and sentences and cannot be taken out of context The' |

- Investors Committce asserfs that when read in ifts entiréty and in context the agreements |

-6-
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| (1935) (“It must be kept in mind that under all the authorities powers of attomney should |
. they confer beyond that given in fenms, or is absolutely necessary to camry that conferred |
atiorney are by necessity strictly construed, and broad encompassing grats of power arc’
~ adopting the agency agreement or operating agreement which would have been attached

" signed the agency agreement or operating agreement on behalf of the investor. As such, |
| the scope of the Debtor’s power of attorney or agency powers must be strictly and

I 140 Ariz. 238, 260, 681 P.2d 390, 412 (App. 1983) (“even if Prudential were able to |

- ambiguous, such a demonstraiion would be scif-defeating because ambiguities will be

J
provide the reasonable parameters set for a servicing and collection agenit, such as the

M. THE AGENCY AGREEMENTS ARE TO BE NARROWLY AND
LY CONSTR! AGAINST DEBTOR

Contrary to the Debtor’s position, silence in the agreements should not and do not '
constitute authority to be able to make all the decisions without the consent of the

Tt is well established that courts must strictly construe the grant of authority ina |
power of attorney. Lightning Delivery Co. v. Matteson, 45 Ariz. 92, 97 39 P.2d 938, 941

be strictly construed and that the courts should never by construction extend the power
into effect™); Archbold v. Reifenrath, 744 N.W.2d 701, 708 (Neb. 2008) ("Powers of
to be discounted”). In this case, while the investor signed a subscription agrecment
to a lengthy private offering memorandum and granting a power of attorney, the Debtor

narrowly construed.

Further, it is black letier law that any ambiguities in a coniract are o be construed
against the drafter. See, e.g., United California Bank v. Prudential Ins. Co. of America,

demonsirate that the incorporation clause of the commitment letter which it drafted is

construed against the drafier”). This rule of construction carries even greater weight in
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this case, because as noted above, the Debtor drafied the agreements, served in mnltiple:

capacities in the agreements and signed agreements on behalf of the principals. The|
Invesiors did not even sign the agency agreements. The Debfor exercising the power of

. attorney signed on their behalf pursuant to a subscription agreement.

The agreements are also contracts of adhesion that contain unreasonable and

- therefore unenforcesbie terms. “[A} eonfract of adhesion significs a standardized |

contract, which, imposed and drafied by the party of superior bargaining strength,

' relegates to the subscribing party osly the opportunity to adhiere to the contract or to reject |

it” Huff v. Bekins Moving & Storage Co., 145 Ariz. 496, 498, 702 P.2d 1341, 1343 (App.

' 1985). Generally speaking, “there are two judicially imposed limitations on the

enforcement of adhesion contracts or provisions thereof. The first is that such a contract |

or provision which does not fall within the reasonable expectations of the weaker or
| ‘adhering’ party will not be enforced against him. The sccond-a principle of equity |

applicable to all contracts generally-is that a contract or provision, even if consistent with
the reasonable expectations of the partics, will be denied enforcement if, considered in its |

context, it is unduly oppressive or ‘unconscionable’.” Jd {(citations and quotations

- omitted). The Debtor has not shown, and cannot show, that there is any provision of the

agreements that gave the Investors the reasonable expectation that the Debtor was entitled

1 to enter into these broad of setiflements or transactions on behalf of the Investors that|

permitied the Debtor’s interests in continuing in business over the Investors’ property
interests or that allowed the Debtor to setfle canses of actions against it for its own |
misconduct at the expense of the Investors. In this case, there is no mention in any of the

" documents that the principal amount of loans might be forgiven, that that loans might be
 subordinated to third parties, that the personal guarantees might be released, that separate |

joans might be combined, or many of the other things the Debtor is now irying to do.

| Rather than interpreting general phrases in the agreements broadly in favor of Debtor, all
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terms need to be narrowly and strictly construed in favor of the investors.

IV. ALLOWING THE DEBTOR TQ EFFECTUATE THE SETTLEMENTS
WOULD IN Pﬁiﬁﬁ SITUATIONS AMOUNT TO A SUB ROSA OR

The Debtor argues that the agreements have to be broadly construed or the resulis
will be “disastrons” and “unworkable” and that there is no reasonable alternative. On the
contrary, the reasonable alternative is that the Debtor needs to obtain the consent of the
investors before any such onerous and drastic changes can be made in the Loans. More
important, this argument simply demonsirates that the Debtor is attempting to resolve the
significant outstanding issues in its favor before being obligated to fulfill the requirements
of presenting a plan of reorganization and obtaining approval.

Tt is well established that a seitlement which has the effect of dictating the terms of
the debtor’s plan of reorganization prior to the confirmation process cannol not be
approved. See In re Braniff, 700 F.2d 935, 940 (5th Cir.1983) (“The debtor and the
bankruptcy court should not be able to short circuit the requirements of Chapter 11 for
confirmation of a reorganization plan by establishing the terms of the plan sub rosa ..”);
In re Iridium, 2005 WL 756900 at *7 (“the trustee *169 is not authorized to enter into a
settlement if it results into a de facto or sub rosa plan of reorganization™); In re Crowthers
McCall Pattern, Inc., 114 BR. 877, 887 (Banke SDN.Y.1990) (“A transaction which
would effect a lock-up of the terms of a plan will not be permitted™).

The Braniff Coutt, for instance, refused to approve two setilements by the debtor
that purported to resolve disputes with certain of its secured and unsecured creditors.
Those setflements involved a complex transfer of cash, aircraft, equipment, leases and
landing slots in exchange for travel scrip, notes and a profit participation in the purchaser,
Braniff, 700 F.2d at 938. The proposed agreements would have required the debtor to
distributc travel scrip in any plan of reorganization, a requimment the Fifth Circuit
declared impermissibly “had the practical effect of dictating some of the ferms of any
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firture reorganization plan.” Jd. at 939-40. As that court recognized, “[tfhe debtor and the
Bankruptcy Court should not be able to short circuit the requirements of chapter 11 for
confirmation of a reorganization plan™ Iiy establishing the essential terms of a plan in
connection ﬁ?ith a separate agreement. Id. at 940.

Following Braniff; courts have refused to condone settlement agreements that do
far less than Debior’s sweeping proposals fo modify the protections otherwise afforded its
investors. In the Continental Air Lines case, for instance, the bankrupicy court approved
two of the debtor’s post-petition aircraft leases. Creditors appealed, contending that the
proposed leases “represent pieces of a creeping plan of reorganization™ and that they
“could have defeated a plan of reorganization containing the leases.” 780 F.2d at 1227,
1228. The Fifth Circuit vacated the bankreptcy court’s decision, noting that the
protections afforded by the confirmation process “might become meaningless” if they
could be avoided piecemeal through agreements reached prior to confirmation. Id. at
1227-28 (“Undertaking reorganization piecemeal pursuant to § 363(b) should not deny
creditors the protection they would receive if the proposals were first raised in the
recrganization plan™).

Here, Debtor’s attempt to summarily and significantly modify millions of dollars in
loans is beyond the pale. And while the investors may eventually voie on 2 plan, that
right will be meaningless if Debtor effectuates pre-plan settiements that irrevocably limit
the options and assets available at the time of confirmation. For example, the proposed
settlements ask the Court to approve the transformation of debt mfo equity, subordinate
first and second liens to other loans, delegate agency responsibilities {such as foreclosure)
to other entities, subject the investors to direct contractual lability to other lenders,
consolidate the loans for several borrowers and from many investors into a single loan,
and assume that future loans and subordination will be forthcoming or approved in a plan.
As such, many aspects of these seitiements clearly aniicipate, dictate and resirict plans of
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reorganization. Debtor’s settlement proposals are little more than an attempted “end run”
around the protections afforded to {he investors under the Bankruptcy Code, and as they

are sub rosa, they cannot be apprdved.

V. MANYOF SETTLEMENTS VIOLATE THE OPERATING
XCREEMENTS OF THE FUNDS, AND EXCEED THE DEBTOR’S
RIGHTS AS MANAGER
The Operating Agreement for cach of the Opportunity Funds (the * unds™) states
an express purpose of the Fund and then requires that a 75% vote of the members to
change that purpose, ot to amend the Operating Agreement. The settlements the Debtors

propose violate these restrictions without the required vote.

Section 2.3 of the Operating Agreement provides that the purpose of the LLC is 10
fund loans to borrowers or own interests in new or existing
loans from third parties and to collect principal and interest
paﬁments due thereunder, or to the extent not received, ]imrsue
collection or realize on any collateral; for such loan, including
the ownership and operation of any such collateral
{collectively, ‘&omss”, and individually, a “Loan”).
In other words, the purpose of the Fund is to make and collect on loans. Then Section 6.4
provides that without the affirmative vote of 75% vote of the Members that the Manager
chall not in subsection (a) amend the Operafing Agreement, in subsection (¢} change “any
of the [LLCs] purposes as set forth in Seciion 2.3, in subsection (d) “usfe] [L1.Cs] funds
or capital other for a business purpose of [the LLC] as set forth in Section 2.3”, and in
subsection (¢) “commingling any Company funds or capital with the funds of any other
Person”. To the extent that any of the setflement changes debt to equity, combines
multiple loans info one loan, or uses money for any purpose other than a loan, it violates
the agreement and exceeds the Debtor’s authority.
In ancther section of the Operating Agreement fhere are express “Limitations on
the Manager”. Section 6.5 requires the Manager to acquire and manage all Loans (which
was defined in Section 2.3) of the LLC subject o certain pelicies and criteria, expressly

that “All Loans shall be secured by a first or second lien encumbrance on real property

-11 -

Case 2:08—bk—07465—RJH Doc 3382 Filed 12/12/11 Entered 12/13/11 09:00:45 Desc

Main Document  Page 24 of 42




R =B R~ T e O Y e

DN N NN b
& B R U RN REBEBE =335 % 58~ 3

FENNEMORE CRAIG, P.C.
ProENIX

(and improvements if any) and such other collateral as the Manager deems appropriate to
fully secure the Loan.” The Manager cannot release collateral or liens if the loan is not
fully secured or put the security in anything less than a second position. Several of the
proposed setflcments violate this resiriction by cither changing debt to equity or simply
putting the investors into a third or fourth position.

Finally, some of the setilements delegate to other entities obligations that are
exclusive the Manager. For example, Section 6.2 indicates that certain obligations are |
exclusive to the Manager, including the obligation fo “dispose of any real property” and
Section 6.3 provides that the Manager is obligated to “perform all normal business
functions™ of the Fund. Nevertheless, some of the seitlements include a delegation of
things such as foreclosure responsibilities to other entities.

Consequently, to the extent, any of the settiements remove liens, convert debt to
equity, combine loans, delegate foreclosure obligations to third parties, or put the
investors in a third position or worse, among other things, those actions would be in
violation of the Operating Agreement would not be permitted.

V. THE DEBTOR’S CONFLICT OF INTEREST VITIATES ITS AUTHORITY

In agreeing to settlements in order to eliminate its own liability, the Debtor, which

is acting in the capacity of an agent, has a conflict of interest with the interest of the
investors, ils principal. The law is clear. Such a situation vitiates the agent’s aathonty
An agent has a fiduciary duty of loyalty to his or her principal and is bound to
exercise the utmost good faith in his or her conduct of agency. Mallamo v. Hartman, 70
Ariz. 294, 298, 219 P.2d 1039, 1041 (1950). According to Arizona law, “{vliolating the
duty of loyalty, or failing to disclose adverse interest, w}ids' the agency relationship.”
State v. DiGiulio, 172 Ariz. 156, 160, 835 P.2d 488, 492 (App. 1992) (emphasis added).
Voiding the agency relationship also voids any acts undertaken by the agent on behalf of
theépﬁncipal. See id.; see also In rve JL.J Inc., 988 F.2d 1112,- 1116 (11th Cir. 1993)

-12-
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| terminates ... (2) upon the occurrence of circumstances on the basis of which the agent

(applying Alabama law) (“TTThe general rule is that an agent’s act against the interest of
the principal is void ...”).

The general rule that acts taken where there is a conflict of interest between the
agent and the principal voids the relationship is also set forth by the Restatement of
Agency. The Restatement {Second) of Agency, § 112 states that “Unless otherwise agreed,
the authority of an agent terminates if, without knowledge of the principal, he acquires
adverse interests or if he is otherwise guilty of a serious breach of loyaliy to the
principal.” Here, there is absolutely no evidence or document that provides that the
Debtor may compromise the investor’s property in order to seftle the claims against itself,
The Debtor is proposing seitlements in order to, or at least have the effect of eliminating
substantial claims against the Debtor. The primary, if not sole consideration that the
Debstor is offering for these releases is the compromise of the investor’s property. Under
the Restatemernt and other well established law, such a conflict of interest voids the
agency relationship between the Debtor and the investors. This means that the Debtor
simply does not have the authority to use the investors’ property as consideration to
eliminate claims against it.

Moreover, the Restafement also provides that, “an agent’s aciual authority

should reasonably conclude that the principal no longer would assent to the agent’s taking
action on the principal’s behalf” Restatement (Third) Agency, § 3.09. Here, the
investors, through the Court appointed Commitiee, and through dozens and dozens of
objections have made it clear that they do not assent to the actions taken by the Debtor.
As such, the actual evidence shows that the investors, or at least many of them, no longer
assent to the Debior’s actions. As to these investors, the Debtor simply no longer has the
anthority to compromise their property. Moreover, the evidence shows that it is

objectively unreasonable that the investors would continue to consent to the Debfor’s
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actions in compromising their property in order to obtain a release for itself.

Finally, the conflict constitutes a change of circumstances upon which the Debtor
should reasonably know that the investors no longer consent to the Debtor acting on their
behalf. Restatement (Second) of Agency § 108 provides that the authonty of an agent
terminates or is suspended when the agent has nofice of the happening of an event or of 2
change in circumstances from which he should reasonably infer that the principal does not

consent to the further exercise of authority or would not consent if he knew the facts.

Comment a to this section provides if the agent has notice or he should realize that the
principal would not wish him to act, the authority terminates. Section 109 covers Change
in value or Business Conditions. It provides: “The authority of an agent terminaies or is
suspended when he has notice of a change in value of the subject matter or a change in
business conditions from which he should infer that the principal, if he knew of it, would
not consent to the further exercise of the authority.” Comment ¢ provides that “a busincss
agent is subject to a duty to the principal to use care and skill in asceriaining business
conditions, and he is not authorized to do the directed act, vnless his orders are
peremptory, if he reasonably should realize in light of facts which he would ascertain by
the use of the skill which he has or purports to have that the principal would not desire
him to act if the facts were known.”

This concept is reinforced in the Restatement (Third) of Agency. Section 3.06 -
Termination of Actual Authority — provides that “{aln ageat’s actwal anthority may be
terminated by ... (4) an agreement between the agent and the principal or the occurrence
of circumstances on the basis of which the agent should reasonably conclude that the
principal no longer would asscnt to the agent’s taking action on the principal’s behalf ....”
Comment b. — provides insight that is directly on point. It states: “For example, the agent
may become insclvent and have notice that it is important to the principal to be
represented bﬁr a solvent agent. The agent may lose capacity to bind itself by a confract or '
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to become subject to other obligations and have notice that it is important to the principal
that the agent retain such capacity.” In other words, the Debtor cannot simply ignore the
investors’ wishes and continue with settlements that the investors 1eject when there are
such fundamental changes. See also Restatement (Third) of Agency £§73.09. (termination
by occurrence of changed circumstances).

The disloyalty of the Debtor also vitiates the agency authority. Section 112 of
Restatement (Second) of Agency provides that “[u]nless otherwise agreed, the authority of
an agent terminates if, without knowledge of the principal, he acquires adverse interests or
if he is otherwise guilty of a serious breach of loyalty to the principal.” There was never
any agreement that the Debtor counld use the loans to settie claims against the Debior.
Comment b makes it clear that agents are appointed to forward the principal’s interest, and
when the agent ceases to do this and prefers his own or another’s interests it terminates his
authority.

Finally, becanse the Debtor’s bankruptcy, by itself, terminates the Debior’s
authority to act on behalf of the investors where the investors arc disadvantaged because
the Debtor’s credit. Section 113 of the Restatement (Second) of Agency — Bankrupicy of
Agent, provides:

The bankrapicy or insolvency of an agent terminatcs his
smhority o e e prcipal it e

agent should infer that wﬁp&l’ if he knew the facts,
would not consent to the er exercise of the authority.

In this case, the Debtor’s bankruptcy or insolvency is the primary or inextricably
intertwined with the seitlements. Primary to many of the claims being setfled is the
Debtor’s inability to fund loan commitments. As such, the Debtor’s insolvency has now
placed the investors in a position that their property is being compromised. See alse
Restatement (Third) of Agency, § 3.09, cmt. B. In this sifuation, the Debtor’s bankruptcy

terminates its authority.
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VI, THE AGENCY AGREEMENTS ARE EXECUT CRY CONTRACTS AND
MAY BE TERMINATED

Most courts, including the Ninth Circuit, have adopted Professor Vemn
Countryman's definition of an exccutory contract that a contract is executory if the
“obligations of both parties are so far unperformed that the failure of cither party to

complete performance would constitute a material breach and thus excuse the
performance of the other.” Commercial Union Ins. Co. v. Texscan Corp. {In re Texscan
Corp.), 976 F.2d 1269, 1272 (9th Cir. 1992).

A.  The Acreements Are Executory

To determine whether failure to perform the remaining obligations would
constitute a material breach, courts need to consider contract principles under the relevant
non-bankruptcy law. Enterprise Energy Corp. v. US. (In re Columbia Gas Sys. Inc.), 50
F.3d 233, 239-40 n.10 (3d Cir. 1995). The Court in Hall v. Perry (In re Cochise College
Park, Inc), 703 F2d 1339 (9th Cir. 1983}, poted that “a bankruptcy coust should
determine whether one of the parties’ failure to perform its remaining obligations would
give tise to a ‘material breach’ excusing performance by [the] other party under the
contract law applicable to the contract.. .2 Id at 1348, n4. )

There are numerous provisions in the Agency Agreements that set forth obligations
for the Debtor, but there are also several provisions with continuing investor obligations
and with remedies in the event of a default, including the confidentiality provisions in
Section 6, the indemnity provisions in Section 4, the obligation to execute documents in
Section 5 and the obligations to reimburse for expenses, among others. In the Operating
Agreements there are several provisions with continuing member obligations, including
the tax indernity obligation in Section 8 and the meeting and voting requirements in
Section 6, among others, and with remedies in the event of a default, such as Section 7.6.

Because a breach of these obligations by an individual investor would excuse the Debtor
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from performing under the agreements vis-2-vis that investor, those agresments are
executory. See, e.g., Broyhill v. DeLuca (In re DeLuca), 194 BR. 65 (Bankr. E.D. Va.
1996); In re Daughtery Constr. Inc., 188 BR. 607 (Bankr. D. Neb. 1995). Because the
agency relationship is execulory in nature, the filing of the bankruptcy by the Debtor has
the effect of terminating the agency relationship and prevents Debtor from assuming the
agreements under Section 365(c) or (e).

B.  Under Section 365(c) the Agreements Cannot be Assumed

Although executory, the Agency Agreements cannot be assumed because they are

personal and confidential in nature and under applicable non-bankruptcy law are
nondelegable. See Knudsen v. Torrington Co., 254 F.2d 283, 286 (2d Cir. 1958).

C.  Under Section 365(¢) the Asreements Are Not Assumable

Although executory, the Operating Agreements also cannot be assumed becanse
they contain clauses providing for their termination upon the Debtor’s bankruptcy filing
(See Funds® Operating Agreement, af § 7.3(2), and Article X1 Definition of Baﬁkmptcy.)

Although so-called ipso facto clauses are generally not enforceable in bankruptey law,
Section 365(e)(2)(A) provides for their enforceability where:

(A) (i) applicable law excuses a party, other than the debtor, to
such contract or lease from accepiing performance from or
rendering performance to the trustee or to an assignee of such
contract or lease, whether or not such confract or lease
gro!}ibits (;)r restricts assignment of rights or delegation of
iohies; an

(i) such party does not consent to such assumption or
assignment....

As demonstrated above, applicable law here allows the mvestors o terminate the agency
relationship. Therefore, the Operating Agreement allows the termination of the Debtor’s
rights as Manager, and the executory contracts cannot be assumed.

VIIL ADDITIONAL ISSUES RAISED BY THE COURT

The Court has asked the parties to brief some additional issues with regard to
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authority such as the applicability of Section 363(h), and law regarding participation
agreements.

A.  Section 363(h) Is Not Eem_ﬁr Applicable

The Court has inquired about the application of Section 363(h) to this case. In
short, it is not applicable. The assets implicated in all of the scttlements that are in
question are notes and deeds of trust, not real property. The concept of “tenant in
common” is applicable to real propeity. See, eg., ARS. § 12-1252. 'There is no

authority for the proposition that tenancy in common or Section 363(h) even applies to
fractionalized interests in promissory notes and deeds of trust. Moreover, the notes and
deeds of trust are not even property of the bankrupicy estate. As such, the authorization in
section 363(h) to for a Debtor to sale real property that is the subject of a co-tenancy is not
applicable. Furthermore, section 363(h) permits the “sale™ of the property. None of the
settlements are secking a sale of the promissory notes and deeds of trust. Because nothing
other than the “sale” of co-owned real property is authorized by section 363 (h), it is
simply not applicablec.

B. Participation Cases Are Not Helpful

The Court also asked if “participation” cases are applicable and again the case law
in this area is almost nonexistent. The case cited by the Debtor is not applicable to our
situation. There are many cases regarding participation agreement between banks or
insurance companies in the context of excess insurance, but these cases simply construe
the participation agreements at issue. The Investors’ Committee could find no additional
propositions that were relevant or persuasive for this situation. In short it is the terms of
the specific documents at issue and the general agency principles that determine the extent
and scope of authority of an agent in conjunction with applicable bankruptcy law, as
indicated above, that governs in this case.
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IX. CONCLUSION
In addition to the previous briefing provided to the Court and the arguments and

facts from the briefs incorporated berein, the Debior’s claims for authority to conclude the
settlement agreements at issue fails. The Debtor improperly assumes that it has the same

eauthority 4o act for all nvestors. The Debior overstates the authority granted to it by the

operative documents. The Debtor’s authority has been vitiated by the clear conflict of
interest, and its bankruptcy. The Debtor does not have authority to take the actions under
the Bankruptcy Code. Finally, the additional issues raised by the Court do not provide
authority for the Debtor’s actions. Accordingly, the Investors Committec submits it
position on the authority and agency issues but reserves the right to supplement or modify
this pleading further.

DATED this 7th day of November, 2008.

FENNEMORE CRAIG, P.C.

By /s/ Cathy L. Reece (005932)
Cathng L.Reece
Keith L. Hendricks
Attomeys for the Official Committee of Investors

COPY of the foregoin% emailed or mailed
this 7th day of I er, 2008 to the parties
on the attached Service List.

/s/ Susan Stanczak-Ingram

21256941
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g‘%ﬁgjmmmmmmwm%wmmm&mmﬂ

iaﬁmeoWLﬁ.mdML&ofmydmfgeﬁimmMMsm

wmmmmmmwmmmmm
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S R————— s
g e i

I . of
withoutaview mmmmkmmmmmmmmmwm
amm;mto mﬁmmumamwmuwmmmmmm

analysis .
mummmﬁmﬁammmgmamam Participations or fhat the

ondersigned is beng advissd ofivors {acknowiedged by the unferslpned as boing e “Purchassr
Rmmmm&rammm&méawmm?nmwwmwﬁmsm
syaiuation.

wmmﬁmmuwmmm At
t“mﬂﬁmgmw BmﬁﬂMW@MMW&W@Mmﬁ
mm;mgmmmm{wmmmmmmmmd

the purchuse of Penicipations is prodent,
. )
wummmuwmmm mmm
mmmm{gmmwmwmwm smmnucmmmwmmww
&:WBWMWPMM
] WM&W&“MWM@W%W&E

acorifies Imsai’{my mmmmmmmhwmmw sestriptions on fransfer.

mwmmwmﬁgmmmmﬁm
WemmmwMWMmm&mm&kM Muipages
m.mmmmmmmbmhdmmmmmmmmwmm

[ Fwluding Participations . ] 0

B 5 needs; and (viT) eny finonclal information
wmmmmmﬂmmmmmmym . Sporrprigr
WMWMMWMWakZﬁ& mef: AL dost

Undeysiands fhat fo fedensl OF Stefs. fEwcy, ineluding the Sccurities and Exchango
mmm@mmmmofmmmwm«wmmm
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™

pessad npan or endorsed the incrits of the offcring of Pamicipations, or made any fisding or determination 85 fo the
faitness of the Paiicipatigns Ror invasupent.

e, ) Uinderstamds fhat the ParlcTpations e sold In eflnce on specific evemplions from the
of federal and stutas isws snd thee Morgeges Ld. and MLS are relying upon e tuth and
mnmmmmm&pwmmm

o) Mmﬁm&nfkmﬁmmﬁﬁmﬁﬁhhmﬂw
mﬂzwm&aﬁm?nﬁmyuﬂusmuﬁdwﬁrym!qﬁ}&uhwmmm
eckeowledgements, snct prdarstandings shali be deemed o have been made on hehalf of the person or pemsons for
whose benefit such Pesticipations are being scquired, i) the seme of snch person 07 penons & indicaied halow
undzr the subscriber's name, snd {iif) guch finther nformation as Mortgages Lid. sad MLS demn apprepriste shall
be- firpished regarding such person or perstms.

Fies) Represeots aod warants fhat fho infigmetion =t fvt hocin, o conteined in Ge
mdessigned’s Account Appliceiion, is frue and complels and agrecs that Morigages Lid. and MLS may rely on the
mmmwum&mamummmmmmmm
exemptions from fhe regiskation requodraments of the Securities Act rfforded by Section 412) of the Securitles Act |
snd Regulniion I onder the Secirifies Act and of any ayplicalils state steiufes or repuiations, and Farfier agrecs that
Mongages Lel, and MLS may presont such aformetion 1o suck personx as it deoews spproprists i collzd opon o
verify the information provddelt or to exteblish the availebility of an exeamstion from rogfsization upder Section 4(2)
of e Seouritine Act, Regulntion D, or any waty aséuziics statules or regutations or if the contats wre relevant 1o
#my issue in any action, sull, or proceoding o which Morigages Lid. o MLS are @ pirty or by which elther of them |

wbshomd.

(q} wmwmummmuamw;
fmportant risks and inceriaintics as set forth onder the scetion captionsd “Risk Factors™ fn the Memomndum, |
jnsinding signifleant competition; the risks penenstly incldent to-the developwnent, ownership operation, smd renisd of |
weaf property; changes in nsticnal and focel cvonomie and market conditfons; changes fn the imestment climste for
real estats investmentt, the avallahillly and cost of momgnge Sads; the obligations o meet fixed ad menging -
chEgations, ¥ zay; e aveifability and cost of necessy wiliffes and services; chanpes In wal cetmic tax wics wrd
ofher operaling expeissy; cranges by govermmental mies, fiscal policies, zonbtg, cavisnaentsl coniols, and other
1end 5o oyalations; =cis of God, which may rezekt is uninsored losses; conditlons in the real eslale markel; the
Mmmammmmmmmmmawm The undessigned
frther undersiands and acknowledgrs that the Paticipations will also be subjed! & e risks associniad with fhe
development of roal, ostate, incliding the cost of construstion, $he fimo it takes to complets such consiroction,
_worker strikes and ofher labor dificultics, energy shortuges, meterinl amd abor shortspes, inflation, adverse womther
conditions, subcontristor definilts o delays, changes in federad, mcwmmmmm

other taknown coniingentien.
" Understands snd acknowledpes that the vepresentations and watranties conteined in this
sddftional Participations

Agreement must ramain e sml comect At sy Hme thet the undersigned purchases eny
and thet the poyment for mny addiforal mmm:mmamsmw

cormnntness of fhe cepresenistions 2 warnnvtles pontaiziad in this Agroement.

W} nmwmmmmﬁwmhwm

pwﬁhmd:bﬁmmm@mmmofwkammwmmwmﬁwdm_
gffiHates with respect to Mo prespects of the investmeat o the ulfinate mfe of refuis on the Porticipatious.

3 7 Generst nfermation. Perchaser Representative. Plesse chiock (%] or (b) below:

@ {MMMEMMm&QMGﬁaFW
Reprazsnintive, such = s sfforney, accoombnd, oF other advisor, in maling a
finel fvestmern decision to puchese Porticlpations. The undorsigned befieves
that the umdersigned bus sufficint knowlisdgs and expedience in financial and

¥
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mmmumwmmmmmdm
Investment fn the Faiicijstions.

Mortgages Lid.
Mmye of Purcheser Reprosentative;
i Addvess: )
Dooupstion;
Enployer. -

powes e o il amocney nd aga, wifh Bl powcr 303
of wwbstilction, #3 Gie
MMmmmﬁmzmmmmmmmmmmmmmm&

record the Sollowing: .
{2y mwwmmm
! of Beneficial Pasticipation & Decds of Trust, Promissory Notz
@  Auy Assigements ]

Endorpments, Avsiprments of Assignment of Doeds. Leases snd Profity, sod Assigaments of' of Rents
ﬁmammmmmrmw»mmmmuﬁm Programs aud the purchess of
Perticipatioos.

AW cortificates, Isstaments, docoments, amd ofber pepars and amendments thorotn that
mny-f:amﬂm&{gm&wﬁﬁmmmﬁﬂumm#mmmmmem
mmiﬁd@wmﬁﬁhwmwﬁmwwoﬂw&ﬂwmwm;
MWMMW«WbmmhMﬂMafﬂnmmd
purchase of Participations; .

) [1:4] mmmmwmwmm@mﬁmnm
m -
mmmam-wmmmmmmmwm
Wm{immmmm Lid. o bo mmed 25l
smmmmmmM_Ma:de«meW
secoring 1he Loan or Lons s otfor docunsoptation reinting lul.m
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D) )

..

WL&S:MM%W mmmmﬁmwmm respect tn tho

mmwwa@mﬁmwmwmamm fiie any instroctents
neccasary to offect suchsubationtion. . )

i parsnrele ]

Participtions tn purchitse Prarticipitions kmmﬁﬂﬁnmmaﬁhﬁmmmwmmw&

%&WMWWMW aymmwummm
pcknowicdges and confinms the following:

mwﬁng. mmmmmmmmﬁwmmwm_mm
relonsing ?mwmmmmmwmmmmmmmﬂfﬁm
undersigned.

mwwmmmwmmmsmmm
Mmg}wﬂmwmmmmmm Information Mﬁtmﬁi}mﬁn
o mem”ﬁ%mwmm
oviow Mortges LA entiro funn Sils with respoct o anenl
@m-m?mwm@mmmmwmmmﬂzwmm
mmmmmmwmm )
TomammMamaMw_ﬁmmmmammmgw

owing e payoil sespect o which the mndesigned ows Parficiputions, the sndorsigned
%M&me.mmwmmwwmm&m

. @nmmmmmwmwmmm&mﬁmm

E herchy gronts

6 Grant of Discretio. Uﬂmﬂﬂm%mmmmm -
distretion to Morigages I #z sole discretion, to sclect for purchaes s stis th Lusn or Loass with respoct
mﬁ%{&%mmﬁmzwwmg
&“&uwammmmmmmhhmmmwﬂﬁwﬁwnm%
‘mmmmmammmmmmm«wm_ mwﬁﬂﬁn{
mmmﬁmmoﬂwmﬂmﬁgmmwmmmmmm :

the undersigned.
Dlscretion grvied. U ey

7. Tiscdosure of Exicting Power of Attormey. Plense Indleate I the Grdcrsigned Yas granted a
Wﬁmmmmmmmm

1 ves B e

1fyas, plense attach a copy of the docoment.
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This power of aiforacy sranted bereby shall be deemed to be & power coupled with an interest, shall smvive e
death, legal incapacity bankropicy, woerger, gals, dissolution, termination, of other fapdamental change of the
undersigned, and shall sorvive the delivery of an asﬁg:mmzbythﬂmmdafmmaﬁy portion of the
undersipned’s Participations er any interest therein except fhat, when the assignoe shereof has heen approved by
Mcsrtgagasi,td.asa'garﬁcipmnhold ,mapowmﬁmﬂe&emofsuchassignmemwiﬂ:m@peﬁmﬁm
assigned interost only for the purposs of ougbling horigages Lid. to executs, scknowiedge, and file any inucmments
mssargweffedmhsumﬁm ’

5. Authorization to Parchasa Following Verbal Insiraciions. The undersigned hereby anthorizes
Mortgages Lid. Secnrities, TL.C., & the wmdersigned’s agent, 10 accept the undersigned’s orsl instractions (3) ®
gu:chasa?axﬁcipaﬁ "mLoanssacmadbydwds of trusts mmg%mﬁaaprapﬁﬁﬁmdﬂﬂyﬁgmelmm
long av ﬁxe?arﬁsipaﬁuﬂsmwiﬂﬁnﬂ:epmms mw-mmmmmmm}map@ypayuﬁmms
nfmmmwwmmmmmmmmmmmmam
farwad%t-:ecaskpmaee&s ﬁamuftaﬁmmdemignad. By executing this Agresment, the undersigned also
aclmowledges anfl confirms the Pllowing.

with mewmmepmmcmmﬁyemNmmmm fature by the andersigned, ncluding
eciending the woms afﬁszms,mudi{ﬁngt&epam&ﬂtmmsafﬂ:aLm accepting prepayments on the Loans:
releasing a portion of the cofisterat securing the Loams, and otherwiss dealing with the Loous on bekalf of fhe

wmwmmmwmmﬁmmmmmmamﬁqu@gemmm; (iHyte
mviewMaﬁgagﬁLt&.’s-enﬁremﬁawﬁﬁr@e&m&ammmﬁsﬁmﬁmm&mﬁﬁm

Mmmwmmmmmym

To the exmmﬁa@remm anmtgagesLtd.Swmiﬁes,LlﬁC, iz umeble to coadiact ihe undersigasd
following the payof of a Loan wifh respect B which the undersigned owrs Participaiions, e gndersigned
anthorizes Mortpages Lul. Securities, LLC. o applysnshpmsemtaﬂze Capital Opportunity Loan Program for iis
sinimuy investment pesiod pending oral insprucvions fom the undersigned for the application of such proceeds
after such minimum period.

a Grant of Discretion ﬁnﬁmd@dmmymmmmm%adhm&ygmﬂm

“&mﬁmﬁﬁm@gﬁ%iﬂm ssiﬁdifssmﬁoa;msn‘iect &zm@aﬁémﬁsﬂeﬁwmmmsu&tbmpﬁm

Whthemdas;gaﬁdmm&m@aum Waﬁmﬁ}mﬁngmﬁ:mmemmigmdmﬂmuﬁs that this
mﬁdﬁmwﬁwmm&ﬁaﬁﬁa@,mﬁssaledismﬁoa,mmalmvaﬁomdetaminm wndd
talre various sciions with Loans wilh mpeuim?miaipaﬁammbeme& aoouived, ar sold by fhe undersigeed,
imiudiugmmiingtﬁemsGfmaLm&mdﬁyﬁlgmeaymwwmsoffﬁeLgm,m i yrenls on
&ekm&reieaﬁngapmﬁmafﬂmwﬂat&mngﬁmmme&emi& deating with the Loans on behaif of

fhe nndersigned.
i I
.

Discrefion granted Driscretion withheld

1. ﬂisclﬁsmeofﬁxisﬁng?amanmey, lewmﬁmmmmma
power of aHOIDSY with respect to Morigages 144, jnvestment produsts. -

] ¥Yes I3 Mo

1f yes, please atiach 2 copY of the document.
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8 Miscelbaneous.

(!  Choice of Law. This Agroement and all questions relating o its vaiiiilty, intcrpretation,
mmmﬁ;mmwwﬂmkmmmmnfm;mf
Asizons, notwithsonding sry Arizona orother canflict-of-law provision 1o the contrary.

Pinding Agreement. ‘Thiz Agresmwent shall bo binding upos and nure to the bensfit of
@ 1 sucerssom, and assigns of the partiesy hevelo,

the parifes fierelo snd the respoetive hwis, pereonst representatives,
mmmmmmmwmﬂ&rmﬂﬁnwwﬂmmmm&m

withoot B peior written sonssnt of the Mongapes Lid,

o) Enlire Agreopent, ﬁuAy?nmmm:;[s;::;?mm&hgmiﬁe
partics hereto with respect v the subject muiter hereok, em uperseeins o confenaphIaneus AgTErmLnls
el umdeestasdings, industrents, oF conditlons, express or implicd, orl oF wrilten, cxcept as horein contained.

@ Dispute Resolution,

1] This section spplics i3 any coumteoversy or cleim mrising fom, selsfing 1o, of i
wmmmmmmmamummmwmw
miwdmmmuﬁim

i) In the everd of any such eontroversy or clim, the parties shall nee thelr hast
offiorts o s=ttls the controversy or cleim. To Gris cffect, tioy shafl consult and negotiste with cach other in good
mmmmmmmmuﬂammmmmwwm
parties. vmdommmmmﬁnawudmmﬂmmmwmmwmw
21 such comroversiss or claims shell submitiad to mediation administered by ths Amercmn Arbitration Associstion
wodey H Commevcisl Mediation Provedores.

e o O b iy il & s 4B e
wishes 16 2 gomrovensy or cisiny sl -nelify the other pary i ¥

mediation. mmﬁmm&mmgmmmhmwhmmmhm
mmmwmﬁmmmm&mwmmmmmmm
mwmmmmmafmmmwwmmﬁ@m

i) te the cvent that the dispuie s compelled io arbitvation, the paries spee fo
subesil thié nmesolved controversies or slafme 0 arbitmtion sdminlatersd by the American Arbitration Association
in goeordance vith its Conmserelal Arbitetion Rules, nad edgrionton the swand repdored by the arbitatars may be
entered in sny coust having Judisdictipn thoref, Wikin 15 days aftor the commencement of stbitration, cach parly
MlmmmnﬂuMﬂmmMMWaﬁdm%mwm
sypaintment, 1 the arbltrators selecied by the pasties ave ymsble or fhil [o sgree upon the thind arbirator, the tirind
exbinaror sl be selected by the American Arbitrtion Association. “The arbiirators will bave no enthority by avard
mﬁwummmmwmmummmmumumm
staluze. The sbikstors theil not eward consequentiel damages.  Any sward in aa edbfintia initixted ouder 1his
clause sholl be limites to monermy dameges and shafl mclade no infumezion or divection to ey pesty gther timn the
direction to pay S mon=ty semunt. The artblinttors shall awend to the prevailing party, i any, & determined by the
inchiding e rhitralors® foes, sdmisistittive foxs, favel expenses, out-of-pocint expenses such as copying and
telephone, court sosts, witeess foes, sed dtomroys” feos. wswkwww,Ms@ AL 2n
mthmeMﬁwMWMﬁamm
cansent of the ofker parkies, “Phe place of whitetion shell be Phoenix, Arlzons.

) In the event that e disputs is compedled to courl for litigation, the parties sgree
hat the mresolved controversies or clatrss shell b determined in fedur! o State conrt siting in the ity of Phumaix,
and they agres to waive the deferss of fncowvenient Rurymn and sy right to jury friat,
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e IS VISR, e T
meouting s Agrecmont on fhe dte indicated.
Duted: B 28,2007

Narat i which Individus! hivestment Ts to Be Registered:

Print Name of Individus] Investor:

A ﬁ 1 3]

of Individost jnvestor
N &&3
Print Name of individual Co-Investor:
&\ﬂa Vf&&m’m MF

Sipmaturs of Ingividmd Co-investior:

- w P
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e 4

e e AR

. .
Y WITNESS WHERE intending 1o 1 % undersigned and the beirs, gersanal.
i ine s jrrevocably bind the ; o ”
a&d@éiiaf&em&ezﬂgnﬁmdwhabmmﬁhymwﬂg = nnderst
resentatives, SECOBESONS, gas 2 ened
Zz%wﬁngﬁ}is Agﬁﬂﬂmtmﬁmd@e

Dated: WLM

Name in which Individaal Tavesment Isto Be Registered:

Ranity Trust Compan Custedian ¥BO Bruce B.
Bacicey T4 Ac

Foc g 8 Sesis LG ] Print Nams of Individusl nvestor:
i ] Bence D Buckley
e s enainre of Individual rveston
w "*E>~ hmde ﬁ gﬁtﬁ%
SipeS Chiat Cumptiznsr Do ] - j
- Print MName of Individual Ca—Invesm;‘c
:oa doc £hat gre rot o be
*EE eo oo O )
r@ﬁ&g@é}gﬁm sigpaters Biock shonkd bet
Siamanme of Tadividual Co-Invesior
ACCEPTED:
MORTGAGES LID.
. By
His:
Q0062006
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