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> IN THE UNITED STATES BANKRUPTCY COURT
6
FOR THE DISTRICT OF ARTZONA
.
8 j ]
o Nnre ' tr Proceedings Under Chapter 11
10 Case No. 2:08-bk-07465-RIH
|MORTGAGES LTD,,
11 ! ROBERT FURST’S OBJECTION TO
1o {2 Arizona corporation, . MOTION TO SELL REAL
PROPERTY FREE AND CLEAR OF
13 | ’ LIENS, CLAIMS, ENCUMBRANCES
:  AND INTERESTS
14 Bebtor. )
15 g Real Property located at 982 N, Signal
) Butte Rd. in Maricopa County, Arizona
te ) known as Adobe Meadows
17 _
) Hearing Date: November 22,2011
i8 ; Hearing Time: 10:00 A M.
1% )
20
21 Robert G. Furst & Associates Ltd. Defined Benefit Pension Plan (the “Furst Pension
22
an”) hereby files its Objection to Motion to Sell Real Property Free and Clear of Liens,
23
24 Claims, Encumbrances and Interests. The Furst Pension Plan is an mterested party because i
25 |Jowns a tenancy in common interest m the subject property (the “VCB Property”). Thig
26 Objection is supported by the Memorandum of Pomts and Authorities attached hereto.
27 ¢t
28
1
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|defaulted on the VCB loan, which was secured by the VCB Property. Foreclosurg

Transferring Investors under various agency agreements, and, as their agent, wants to forcd

MEMORANDUM OF POINTS AND AUTHORITIES

The Furst Pension Plan ebjects to ML Manager’s proposed sale of the VCB Property
(including the undivided fenancy in common mnderest owned by the Furst Pension Plan)
because ML Manager does not have legal authority to bind the Furst Pension Plan in relation
to the proposed sale. ML Manager did not seek prior mstructions or authorization from thej
Furst Pension Plan prior to entermng into the proposed sale of the VCB Property, as wag
required by the particular agency agreement between the Furst Pension Plan and Mortgages
Ltd. Therefore, ML. Manager’s motion for approval of the sale should be denied.

1. Backgreund Facts

The VCB Property consists of 32 fully-improved residentrat lots m a development

known as Adobe Meadows i Mesa, Anizona. In 2007, Mortgages Ltd. loaned the

developer/borrower approxamately $6,400,000 to develop this project. In 2008, the borrower

proceedings were initiated, and the investors obtained title to the VCB Property at thg
conclusion of the foreclosure proceedings.

ML Manager now wants to sell the entire project for $1,200,000. The VCB Property
1s owned by VCB Loan LLC, as to an undivided 73.581 interest, and the Non-Transferring]
Investors (including the Furst Pension Plan), as to an undivided 26.419% interest, all ag

tenants in common. ML Manager argues that it is the agent for each of the Non

them to participate m the sale. The Non-Transferring Investors, on the other hand, do nof
want to sell their 26.419% tenancy in common interest.

2
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| relation to the proposed sale of the VCB Property, ML Manager knew that the Furst Pension|

| Plan opposed the proposed sale and never sought its instructions or authorization prior io

the terms of the proposed sale against its wishes. The Furst Pension Plan, as a tenant in

Mortgages Ltd., the Debtor, previously entered into various agency agreements with
its investors relating to the servicing and cellection of the loans owned by the mvestors.
Under the confirmed plan of reorganization, Mortgages Ltd. assigned its nights under the
various agency agreements to ML Manager, and it has the same agency rights that Mortgages
Ltd. previously had.

This Motion is filed on behalf of the Furst Pension Plan only, and 1t addresses only #4¢
particular agency agreement between ML Manager and the Furst Pension Plan. ML
Manager claims that, under this specific agency agreement, Mortgages Ltd. had unlimited
discretion 1o act on behalf of the Furst Pension Plan, and that Mi. Manager, as its successor,)
has the same undimited discretion. In fact, voder the terms of this particular agency
agreement, Mortgages Ltd. specifically agreed that its agency was limited to collection and
servicing and that Mortgages Ltd. had no power or authority to modify loan terms or seil the

property without first obtaining instructions or authorization from the Furst Pension Plan. In

entering into the proposed sale.

11. Legal Anaiysis

ML Manager does not have the authority or power to bind the Furst Pension Plan to

common, has well-defined property rights in the VCB Property under Arizona law, which

must be respected by ME Manager.
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1 A. Under_the agency agreement, ML Manager does not have the authority to
bind the Furst Pension Plan teo the propesed sale without is prier consent.

3 The agency agreement,, which was executed between Mortgages 1.td. and the Furst
% || Pension Plan, provided that, if Mostgages Ltd. wanted to modify loan terms or sell property]
| acquired by foreclosure, Mortgages Ltd. had to obtain the prior consent of the Furst Pension
Plan. This agreement is evidenced by, among other things, an e-mail from Robert Furst, as

8 itrustee of the Furst Pension Plan, to Chris Olson, the CFO of Mortgages Litd., in the context

of a 2004 loan default:

10

1 I have recerved your letter, dated June 10, 2004, in which yon seek
instructions in connection with the borrower’s defaunlt.

12

You have my authority (1) to commence an mmmedrate foreclosure

13 action against the borrower and (2} to mutiate any legal action against the

14 borrower and/or guarantor that you deem necessary m your reasonable
discretion. However, T do not want you to “negotiate and enter into any

15 ] extensions, modifications and/er forbearances of the Loan Document

16 provisions,” as described in Paragraph 3 of your letter. Meoreover, I de not
want you to compromise my claim in any manner.

17

18 Once the property 18 re-acquired through foreclosure, you may enter into

any real estate brokerage contracts that you deem appropriate, provided that the
19 net proceeds from the sale will provide me with a total return of my mortgage
mvestment, plus 10% per annum. (Emphasis added)

20
21 Exhibit A.
22 If an evidentiary hearing was held, the Furst Pension Plan could offer an affidavit from
23

James Cordello, former Vice President of Mortgages Ltd, confirming the terms of the subject|
24

-5 |lagency agreement. In addition, there are numerous e-mails and other documents in the

26 || possession of ML Manager and ML Servicing Co. corroborating that the Furst Pension Plan|

27
linsisted upon the aforementioned limatations.

28
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| Between ML Manager and Sternberg Profit Sharing Plan (Exhibit B), and a Stipulated Ordet]

The Court should also note that the Furst Pension Plan is not the first mvestor who has
requested that the Court address (and honor) his/her specific ageney agreement. On March

17, 2011, M1 Manager and Sheldon Stemberg filed a Stipulatien to Approve Settlement

was entered on March 23, 2011 (Exhibit C} The Stipulation, which was signed by ML
Manager, stated:

Sternberg’s agreements with Mortgages Ltd. were mdividually negotiated and
included unique provistons not meluded in, or applicable to any other mvestor.
Specifically, Sternberg entered into a “Master Agency” agreement with
Mortgages Litd. but negotiated an amendment to that agreement that, among
other things, gave Sternberg the right to terminate its agency relationship with
Mortgages Ltd., by providing notice.

Like Sternberg’s Stipulated Order, the unigue provisions of the Furst Pension Plan’g
agency agreement must also be recognized by ML Manager.

B. The Statement of Position of the Official Investors Committee was that the

agency agreements were limited. and each one needed to be separately]

scrutinized.

Before Cathy Reece served as counsel for ML Manager, she was counsel for the
Official Investors Committee (OIC) representing alt of the investors, mcluding the Furst
Pension Plan. As the Court will remember, she worked side-by-side with Mr. Furst to opposg
certain pre-confirmation actions taken by the Debtor (then under the control of Richard
Feldheim} and argued repeatedly that the agency agreements were limited m scope. On
November 7, 2008, she submitted a Supplement to Statement of Position on Authority and|
Agency by Investors Committee, which emphasized the following essential points regarding

the scope of the various agency agreements:
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1 First, according to the OIC and Cathy Reece, each investor did not grant the same

level of authority:
3
[TThere are substantial differences in the various versions of the documents.
4 Indeed, the Debtor essentially assumes that all of the operative agreements are
5 identical, interchangeable and currently in force. This is simply not the case.
As the court knows, there were thousands of investors. More mmportant, the
6 form of the documents changed over time, and the amouwnt of authority or

retractions on authority changed. Indeed, Robert Furst has already testified to
this Court that the Debtor intentionally changed the form of the documents to
8 provide more discretion and authority o the Deblor and that there were internal
discussions that the Debtor did not have the requisite authority. The Debtor’s
argument, however, ignores these changes and essentially assumes every
10 investor granted the same level of authority to the Debtor. As such, the
Debtor’s argument is not based on a correct assumption and ignores the reality.

11
12 Exhibit D, page 2, lines 8-19.
13 _ Second, according to the OIC and Cathy Reece, some mnvestors refused to grant
14
authority:
15
16 | [Tlhere are many investors who refused to grant the authority Debtor is seeking

to employ. For example, Robert Furst indicated in his Response and in his
17 testimony that most of the Subscription Agreements had a paragraph that
] allowed an investor to “withhold” discretion so that the Debtor had to obtain

) written consent for almost any action prior to execution . . . even modifications

19 of the note. He testified that there were a number of investors who withheld

20 discretion. This fact has been reluctantly acknowledged in open court by the
Debtor.

21

2z Exhibit D, page 3, lines 10-18.

23 This withholding of discretion by some investors has been a hotly debated topic

24 1lin this Court, but it has never been the subject of an evidentiary hearing because there

25
are no documents or e-mails supporting ML Manager’s position that Merigages Ltd.

26

57 ||has always had unlimited discretion to act on behalf of its investors. It has not. A

28 Yseries of e-mails, which were sent on February 14, 2008 (Exhlibit E), makes 1t

4]

172
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1 |labsolutely clear that Mortgages Ltd. and Scott Coles intentionally provided 1is
investors with an option to withhold diseretion from Mortgages Ltd., as agent, to
modify or extend loans en their behalf. In such a case, if an investor did not consent to
5 |la modification or extension, the express agreement between the parties was that

& ||Mortgages Lid. would purchase the irvestor’s interest i order to obtain anthorization

.
to act (1., modify the loan). As explicitly stated 1n an e-mail to Bob Kant, Esq.:
8
9 For the 10% of the investors who have not granted us discretien to
extend or meodify, Scott mtends to buy them out of the loans m the event
10 | of a modification or extension.
11 -
Exhubit E, page 2.
12
s Moreover, i the first e-mat} i Exhibat E, Scott Coles exphicrily mstructs Bob
i

14 |{Kant, Esq., that he wants to change future subscriptions agreements, so that future

15 [Hinvestors cannot withhold discretion from Mortgages 1.td., but that Mortgages Lid. that

16
“was not amending the old.” In other words, even in the face of mounting hiquidity

17
18 issues, Mortgages Ltd. intended to honor ifs agreement.
1s Third, according to the OIC and Cathy Reece, the investors did not grant
20 . ) .
unlimited discretion:
21
As fully explained and set forth in [Robert Furst’s Response], the Debtor 1s not
22 authonized to administer, service and collect the loans on behalf of investors
23 and the MP Funds. It is not granted unlimited and uafettered discretion. . .
24 All of the activities and actions identified in the agreements for the agent to
25 perform are related to and constrained by the purposes of administering,
servicing and cellecting the loans. Nowhere in the agreements are the powers
26 or responsibilities given to the Debtor to undertake such activities as broad as
27 subordination to new financing, granting a security interest in the mvestor’s
interest in the loan, release of liens on colateral without payment, reduction of
28 principal because of the seitiement of causes of actions arising from the

7

12
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Jeranted only limited discrefion, not unfettered discretion. But, even more important, it was
the OIC position that each investor’s agency must be read separately to determine its scope.

| As explained in Section A above, the Furst Pension Plan’s agency agreement was extremely)

authority than Mortgages Ltd. did.

Pollack was properly enraced when, in March 2008 (shortly before Scott Coles committed

Debtor’s conduct, and such other broad activities contemplated by the Debtor.
As explained in detail in the Furst Response, the language must be read m
context within the sections and sentences and cannot be taken out of context.
The Investor Commitiee asseris thai when read in its entirety and in context the
agreements provide the reasonable parameters set for a servicing and collection
agent, such as the Debtor.

Exhibit D, page 6, line 2, through page 7, line 2.

In sum, the official position of the Official Investors Commitiee was that all investors

hmited in scope, and ML Manager, as the successor to Mortgages Ltd., has no greaten

C. An evidentiary hearing wonld reveal that numerous other investors grante
only servicing and coliecfion anthoriiy o Morigages Lid.

Numerous other mvestors have contended that thewr particular ageney agreement ig
similar to the Furst Pension Plan’s agency agreement, as described in Section A above.

Importantly, Elliott Pollack, the Chairman of the ML Manager Board, 1s one of them. Mr.

suicide), Mortgages Ltd. subordinated the existing 44™ Street & Camelback loan to new third-
party financing without first obtaiming the permussion of its investors, including him. Mr.
Poliack demanded that s entire investment be returned to him, as he was contractually
entitled to do under his particular agency agreement. The following e-mail was sent to Scotf

Coles on March 13, 2008:
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| Mr. Pollack exercised in 2008.

Elliott Pollack is very unhappy with the modification/extension of the 44th St.
& Camelback loan. He believes that this 1s a “re-written” loan in which we
have always given him the opportunity to receive the return of his entire
investment (rather than continuing his investment). In this case, he wants the
return of his $100,000 investment.

Scott Coles wrote the following e-mail to a company accountant later that day:

Please have Mtg Lid purchase his interest in the 44th St loan fomorrow . . .
Please confirm this has been completed.

The Furst Pension Plan simply seeks to exercise the same control and same rights that

D. The Exit Financing has been paid off (or is virtually paid off).

The Court should be aware that Exit Financing was recently paid off (or 1s virtually]
paid off at the present time}, and the nvestors have been promised by ML Manager that they]
would be given an opportunity t0 meet and discuss options to hold some or all of the
remaining properties until market prices improve. In Newsletter No. 10 from ML Manager, i
stated:

Once the Exit Financing is repaid we expect that each loan will be given the
opportunity to determine whether or not the mvestors desire to attempt to find a
way to pay the allocated share of the costs of the bankruptcy and eperating
costs for the loan. Some of the loans that were not transferred into LLCs may
be able to take advantage of this in the near term, however, we believe that 1t
will be impractical for any of the Loan LLCs to consider alternatives for paying
their share of costs until the exit financing is paid off.

Once the interests of the Loan LLCs in the properties/loans are held free and
clear we intend to ask each of the loans whether or not they would desire to
attempt to find a way to pay their allocated share of the costs of the bankruptcy
and operating costs without selling the properties/loans. This decision will be
up to each of the Loan LLCs and will be made in accordance with the
provisions of the Operating Agreements of the Loan LI.Cs and the Plan of
Reorganization. Be advised that the Operating Agreements specifically provide
that no member of an LLC i1s cbhigated to coniribuie additional moneys to any

9
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Furst’s Pension’s interest in the VCB Property m order 10 acquire the necessary authority to

of the Loan LLCs. Ounce the exit financing is paid off and the interests of
the Loan LLCs are owned free and clear we will provide each of the loans
the opportunity to determine their desired course of action. If the
invesiors in a particelar loan desire to raise money to pay their share of the
allocated costs, they will be given the oppertunity te do se. If the investors
do not desire fo attempi to obiain funds te pay off their share of the
allocated costs or are unable to do so, the ML Manager LLC Board will
continue fo attempt to sell the property and the alfocated costs will be
deducted from the sales proceeds and the remaining balance will be paid to
the investors.

This decision is undoubtedly several months away and many more details will

be provided before such decisions will have to be made. We felt, however, it

would be helpful at this time to make you aware of the intentions of the Board.

(Emphasis added)

Althongh the discharge of the Exii Financing has no bearing on the proper
interpretation of the Furst Pension Plan’s agency agreement, the current status of the Exaff
Financing is presented to the Court, so that it will understand that honoring the terms of this|
particular agency agreement will not impede the Exiat Financing in any way (Just like the
Court’s recognition of Sheldon Sternberg’s termunation of his agency agreement did not resuhT
in any harm to the investors). Each investor’s share of the Exit Financing has now been|
caleulated, and the Non-Transferring Investors, including the Furst Pension Plan, are willing
to pay their share right away, so the Exat Financing 1s a non-issue.

Conciusion
In conclusion, the Furst Penston Plan urges the Court to deny ML Manager’s motion|

because it does not have authority to bind 1t in relation to the proposed sale of the VCB]

Property. If the proposed sale is allowed to go forward, ML Manager must purchase the

sell the property.

10
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1 {{DATED: November 15, 2011

ROBERT G. FURST & ASSOCIATES LTD,
4 DEFINED BENEFIT PENSION PLAN
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Jim cﬁordeilo

From: RGFURST@aol.com

Sent:  Monday, June 21, 2004 2:28 PM

To:  COlson@mighd.com _ :

Cc: JCordelio@miglid com ’

Subject: Default of Loan No. 819705 - Soncran Family Communilies

Dear Chils:

l-have received your leifer, dated June 10, 2004, in which you seek instructions in connsection with the
borrower's defauit. . ) L

Yau have miy authority (1) to commence an immedfiate foreciosure action against the borrower and (2) to .
initiate any legal action against the borrower and/or guarantor that you deem necessary in your reasonable
discretion. However, I do not want you to "negofiate and enter into any extensions, modifications andfor
forbearances of the Loan Bocument provisions,” as described In Paragraph 3 of your letter. Moredver, tdo not
want yout o compramise my claim in any manner.

Once the properly is re-acquired through foreclosure, you may enter into dny real estale brokerage contracts
that you deem appropriate, provided that the net proceeds from the saie wilf provide me with 2 total refum of my
mortgage investmend, plus 10% per annum. i .

Please e-mail me to acknowledge your receipt of this e-mail. | appreciate your prompt efforts to récoup my
investment for me. N _ . :

_ Best regards.
Bob Furst

"06/25/2004 - ! 2
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FENNEMORE CRAIG, P.C.
Cathy L. Reece (No. 005932)
Keith L. Hendricks (No. 912750}
Joshua T. Greer (No. 025508)
3003 North Central Avenue
Suite 2600

Phoenix, AZ 85012-2913
Telephone: (602) 916-5000
Email: creece@fclaw.com
Email: kbendric@fctaw.com
Email: jgreer@fclaw.com

Counsel for ML, Manager 1.1.C
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARTZONA

Inre { In Proceedings Under Chapter 11
MORTGAGES LTD,, Case No. 2:08-bk-07465-RTH
Debtor. STIPULATION TO APPROVE

SETTLEMENT BETWEEN ML
MANAGER AND STERNBERG PROFIT
SHARING PLAN

Sternberg Profit Sharing Plan, by and through its Trustee, Sheldon Stemberg
(“Sternberg”) filed a Motion for Clarification of Order for Distribution of Proceeds
(Docket 3073) (the “Sternberg Motion”). The Stemberg Motion sought clarification
with regard to the Court’s rulings and its effect on the allocation of costs and
expenses to Sternberg. MIL Manager LLC, (“ML Manager”) and Stemberg have
reached a scttlement with respect to the allocatton of costs and expenses to Sternberg
and the relationship between Sternberg and MI. Manager. Sternberg and ML
Manager hereby stipulate to the entry of an Order an order approving the settlement
between them. A copy of the seitlement is attached as Exhibit “A”.

The proposed settiement represeats a compromise of the claims of both sides

2403875/28145.001
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reached after months of negotiations. ML Manager believes that this settlement 1s in the
aid of the implementation of the Plan of Reorganization, in the best interest of all of the
investors ML, Manager represents, including all of the Loan LLC’s and all pass-through
investors. and is a valid exercise of s business yadgment.

The settlement arises out of the unique circumstance and relationship between
Stemberg and ML Manager in its capacity as the agent for pass-through investors.
Sternberg has an interest in three loans. Sternberg has a 0.9524% interest m the Citrus
278 LLC loan, (b) a 1.3598% interest in the Foothills Plaza IV LLC loan and (¢) a
2.4244% interest in the Northern 120 LLC loan {“Collectively the “Sternberg Loans™).!
As the Court will reeall from prior briefing, Sternberg’s agreements with Mortgages Ltd.
were individually negotiated and included unique provisions not included in, or applicable
to any other investor. Specifically, Sternberg entered into a “Master Agency” agreement
with Mortgages Ltd., but negotiated an “amendment” to that agreement that, among other
things, gave Sternberg the right to terminate its agency relationship with Mortgages Ltd.
by providing notice.

Pursuant to the Plan of Reorganization approved by this Court, Mortgages Ltd.’s
rights under the various agency agreements, mcluding its rights with regard to Sternberg,
were assigned to ML Manager. Effective February 7, 2010, Sternberg terminated its
agency relationship with ML Manager. Since that time, there has been a dispute between
ML Manager and Sternberg regarding the efficacy, effect and operation of that
termination. ML Manager and Sternberg have now agreed to the attached settlement as a
compromise of the accounting and part of the co-ownership issues of that dispute.

The settlement essentially provides that: (1) The parties recognize the efficacy of|
the termination of Sternberg’s agency relationship with ML Manager effective February 7,

2010; (2) Sternberg agrees to pay its full share of all “general costs™ and “loan specific

! The bormrowers in all three of the Stemberg Loans have filed for bankruptey.

2403879/28149.001
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costs” related to the Stemnberg Loans that were incurred prior to February 7, 2010, which
the parties have agreed is $18,952.94; (3) Stemberg shall have no obligation to pay
“general costs” after the effective date of the termination; (4) Sternberg shall pay a
negotiated amount of “loan specific costs” associated with the Stemberg Loans incurred
from the termination date until the present; (5) Stemberg and ML Manager shall agree, if
possible, on Sternberg’s share of “Joan specific costs™ going forward and will arbitrate any
dispute if an agreement cannot be reached; {6) If the calculation of any of the “general
costs” or “loan specific costs” is altered as a result of any of the pending appeals, or the
receipt of reimbursements from the liquidating trust, Stemberg will be entitled to an
adjustment in the amount it paid or owes; (7) ML Manager shall not act as Sternberg’s
agent, but Sternberg and ML Manager will cooperate as provided for in the Settlement
Agreement with regard to the Trustee Sale procedure and Guarantee hitigation for the
Stemberg Loans.”

WHEREFORF, ML Manager and Sternberg stipulate that the Court should enter an
order authorizing and approving the setilement described herein and attached hereto as
Exhibit A.

DATED this 17" day of March, 2011.

STERNBERG PROFIT SHARING PLAN FENNEMORE CRAIG, P.C.

By __/s/ Sheldon Sternberg By /s/ Keith L. Hendricks
Sheldon Sternberg Cathy L. Reece
Trustee for the Stemberg Profit Keith L. Hendricks
Sharing Plan Joshua T. Greer
Counsel for ML Manager LLC

CERTIFICATE OF SERVICE:

* Exhibit A provides the exact terms and conditions of the parties” agreements and controls their respective
obligations. This pleading is not mtended to alter, expand, or amend the parties” obligations set forth in Exhibit A in

any respecl.
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I hereby certify that on March 22,
2011, I electronically transmitted
the attached document to the
Clerk’s Office using the CM/ECT
system for filing and transmattal of
a Notice of Electronie Filing to the
CM/ECEF regsteants.

COPY of the foregoing emailed this
22" day of March, 2011 io the following:

Robert J. Miller

Bryce A. Suzuki

Bryan Cave, LLP

One Renaissance Square

Two North Central Ave., Suite 2200
Phoenix, Arizona 85004-4406
rmilleri@brvancave.com
bryce.suzuki@bryancave.com

Michael McGrath

David J. Hindman

Mesch, Clark& Rothschild, P.C.
259 North Meyer Avenue
Tucson, AZ 85701
mmcgrath(@mcrazlaw.com

dhindman{@mcrazlaw.com

Gary A. Gotto

i James A. Bloom

Keller Rohrback, P.L.C.

| 3101 N. Central Avenue, Ste. 1400
Phoenix, AZ 85012-2643

ggatto%%gg!c.com
ibloom(wkiplc.com

Dale C. Schian

Scoit R. Goldberg

Schian Walker, P.L.C.

3550 N. Central Avenue, Ste. 1700

Phoenix AZ 85012-2115
ecfdocket@swazlaw.com
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S. Cary Forrester

Forrester & Worth, PLLC

3636 N. Central Avenue, Ste. 700
Phoenix, AZ 85012

scf@forresterandworth.com

Robert G. Furst
26 ¥ 4201 North 57" Way
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- Phoenix, AZ 85018
refurst@aol.com

Sternberg Enterprises Profit Sharing Plan
Sheldon H. Sternberg, Trustee

5730 N. Echo Canyon Drive

Phoenix, AZ 85018

ssternberg(@g.com

Richard R. Thomas

Thomas Shern Richardson, PLLC
1640 S. Stapley Drive

Suite 132

Mesa, AZ. 85204-0001
rthomas(@thomas-schern.com

Alan Bickart
812 Clubhouse Dnive
Prescott, AZ 86303-5235

bickartlaw(@aocl com

Wm. Scott Jenkins

One East Camelback Road
Suite 500

Phoenix, AZ 85012-2910

wsj@milegal com

Sean P. Q’Brien

One East Washington Street
Surte 1600

Phoenix, AZ 85004-2553
spobrien{@gustlaw.com

Joel Mickelson, CFO
SMDI Company
joelm@smdico.com

Jimmie Klait

{immie000@gmail.com

Christopher McCarthy
Buchalter Nemer

2403875/28149.901
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1 § 16435 N. Scottsdale Road
Suite 440

Scottsdale, A7 85254
cmecarthy@buchalter.com

Ron Barness is the general partner
Barness Investment Limited Partnership, an Arizona Limited Partnership

ronbarness@aol com
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Michael P. Anthony (006658)

Michael Nevels (010685}

Daniel L. Hulsizer (022509)

Matthew H. Mason {025616)

CARSON MESSINGER ELLIOTT LAUGHLIN
& RAGAN, PLLC

16 | mnevels@carsonlawfirm. com

11 dhulsizer@carsonlawfirm.com

- mmason{@carsonlawfirm com

12 1 Counsel for the Liquidating Trust
13
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/s/ L. Carol Smith

14
15
16
17
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20
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22
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24
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IT IS HEREBY ADJUDGED
and DECREED this is SO
ORDERED.

The party obtaining this order is responsible for
noficing it pursuant to Local Rule 9022-1.

Dated: March 23, 2011

FENNEMORE CRAIG, P.C. ; _ -
Cathy L. Reece (005933) W / Haree
Keith I.. Hendricks (012750 RANDGLPH J. HAINES
3003 N. Central AV@., Suite 2600 U.S. Bankruptcy Judge
Phoenix, Arizona 85012

Telephone: (602) 916-5343

| Facsymile: {(602) 916-5543

Email: creecef@fclaw. com
Attorneys for ML Manager LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

In re Chapter 11
MORTGAGES LTD., Case No. 2:08-bk-07465-RJH
Debtor. STIPULATED ORDER APPROVING

THE SETTLEMENT BETWEEN ML
MANAGER AND STERNBERG
PROFIT SHARING PLAN

Pursuant to the authority provided in the Plan of Reorganization approved m
this matter {Docket No. 1532) (the “Confirmed Plan”), and the Confirmation Order
entered on May 20, 2009 (Docket No. 1753) (the “Confirmation Order”), ML
Manager LLC (“ML Manager”), and the Sternberg Profit Sharing Plan, by and
through its Trustee, Sheldon Stemberg (“Sternberg”™), filed a Stipulation To Approve
Settlement between ML Manager and Stemberg (the “Stipulation”). The Stipulation
requests that the Court enter an order approving the settiement attached thereto as
Exhibit A (the “Seitlement’™).

Upon consideration of the Stipulation the Court finds and concludes as
follows:

(a) This Court has jurisdiction to rule upon the issues presented in the
Motion pursuant to, among other things, Section 9.1(e) of the Confirmed Plan;

Case 2:08-bk-07465-RJH Doc 3359-1 Filed 11/15/11 Entered 11/15/11 15:50:21
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(b) The Court has jurisdiction to enter this Order and authorize and
approve the Settlement and the Motion;

(¢) ML Manager has the authority to act on behalf of all the Loan LLCs
created pursuant to the Reorganization Plan, and the pass-through investors who did

' not transfer their interest to the Loar LLCs to enter into and bind them to the

Settlement;

(d) The Settflement and ML Manager’s decision to enter into the Settlement
reflects a reasonable compromise of the issues involved, are in the best interests of
the parties, are supported by the best exercise of business judgment of ML Manager
and are consistert with ML Manager’s fiduciary duties and responsibilities.

(e) This is a Settlement of Sternberg’s Motion for Clarification of Order

| for Distribution of Proceeds (Docket 3073) (the “Sternberg Motion”) and the

accounting issues referred to therein reserved by the Court for future determination.

. Besides ML Manager, no other parties have appeared or contested the Sternberg

Motion. No further notice to any other party is required.
IT IS THEREFORE ORDERED THAT:
(1) The Stipulation is granted and the Settlement 1s approved.
ORDERED, SIGNED AND DATED AS STATED ABOVE.

Case 2:0855%D72485-RJH  Doc 3359-1 Filed 11/25/11 Entered 11/15/11 15:50:21

Desc Exhibit Page 12 of 35




Exhibit D

Case 2:08-bk-07465-RJH Doc 3359-1 Filed 11/15/11 Entered 11/15/11 15:50:21
Desc Exhibit Page 13 of 35



FENEMDRE CRALG, PC.
i)

PUOENIX

M B sl B W de W R e

| MORTGAGES LTD,

3 o _E—_ﬁ' {Imm Ame Sﬁﬁe 26060

“V*: =--t‘m}' A7 85012-2913
. Telephone: (602) 916-5000

matl: creece@iclaw.com
] ; wax*:s}aw;mm

investors, or at least all of the relevant forms of the operat
particnlar loans at issue.

| Supplement 1o its Statement of Posifion on Authorit
| Committee imcorporates and joins in the “Objection
| Porter, Litchficld Road -

of Patties in Interest Eva Sperber-
rship, and Bascline & Val Vista

ted Partnership to Debtor’s Motion For Final Approval of DIP Financing

| with Stratera Portfolio Advisors re CentorPo;

| Debtor’s Statement of Positio

| of Certain Loans and To Bnter Tnto Scitlements.”
1  THEDEBTORIMI

ROPERLY TREATS ALL INVESTORS THE SAME
with the Debtor mstruction of the contractual gra
. First, the Debtor has failed to identify ail of the

There are three fatal flaws
o a iﬂ ﬁm @PﬁrﬁﬁVQ BOCTHNCT

ve documents involved in the

Second, the Debtor ignores the fact that some investors refused
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U _ pting to exercise. Third, ﬁsw
Debior ignores the fact that the Documents evolved over fime and that earfier versions did.

not grant the same authority as the later versions. Becanse the Debtor 3s
| to rule that it has autho

A.  The Debier Must Establish Foundation for all of the Relevant Versions
@f:&gﬁm perative Dociunents
or i Staternent of Position discusses some of the operative docmments |

thority, but fails to address or even acknowledge that :

ty o bind all investors, it must establish that ail investors gave it

WO st 8 R W R e

Rk
-

| currently in force. This is simply not the case. As the Court knows, there were fhonsands
ortant of the docame
esirictions on ﬂiy change
| aleady testified by this Court that the Debtor intentions

1 of investors. |

s
W

Indeed, M. Robert Fusst hias

‘m\
[*5

assumption and ignores the reality.
! To prevail on an argument that i has the authorit
| identify all of the different forms of the operative documents involved in the various loans!
| atissuc and establish that ail of these different forms provided fhe anthority asserted. The
Debtor cannot igaore, for example, that there are muliiple forms of the subscriptio .z-
agreemends and agency agreemenis and that the different versions have material

differences with respect fo the Debfor’s authority. Moreover, the Debtor cannot ignore

at issue, the Debior panst

BROENIX ] ;
I 9
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fhat the description of the a
not as myich awthority as the more recent documents. :
| forms of all the investor agreements related o  pariicular loan or setflement, the Debtor
takes a high alfitude overview of the documents in general and argues documents
| which have evolved and changed over it has snthority. Withons identifying ol
| of the relovant forms of agreements, the Debtor has aot met its barden and fhe Court.

wthority evolved over time the earlier documents nﬁﬁf

wd 0 BN WA ds W R e

W b

&

11 |

had to obiain wittcn consent for almost any action prior to execution, ncluding ;ﬂmmg
modifications of the note. He testified that there were 2.

the purchase of a note, or even

mamber of investors who wifthhel

acksowledged in open court by the Debitor.

Specifically, one common form of the Invesior Subscription A

| inparagraph 4(c):

Uniless authorization is withhelg

aﬁﬁﬁiﬁr writtcn document to A .
lersion dhcrday anthorizes Mmtgagaslﬁm bemeféias

x-ﬁmazymagmif@zme; Ie ‘

ﬂzw daed of trust or deeds of trust or mm;gagae or morigs;

securing the Loan or Loans and other documentation rela

0 the Loans.

At paragraph 7, the same form of Subse:

on Agreement provides:

Grant of Discretion. U:taﬁ% revoked at any fime o writing
the andersigned hereby | s discretion 1o | M@rigag@s Lid,

FRNNENGIRE CRoniss, B, '
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mﬁa rﬂspec t m@m to he aeqﬁmeﬁ, eﬂ imc] or
sold by the> m@eﬁ,

| Finally, paragraph 8 indicated whether the investor “granted a power of atiomey With
respect to Mortgages investraent products” #t is clear that some investors took ﬂns
| option. Mr. Fusst estified us much. Further some of the investor
ifhheld discretion, such as the letter objection.
Moreo _ tors the right o revoke the anthority and
| ofher investors exercised this right. The Debtor does not address fhis provision and does
1y hose imvestors are and what loan they are in. Tnstead of

efased 1o give the Debior or revoked the very

s have senl an objection

U =T - T - L S O

means fthat the prior version of the documents 1ot as mch authonty. An
example is the changes to the documents related to Opportuaity Fund 15. o the ?mfatc
Offering Memoranduam for Opportonity Fnnd 13, the Debtor, included in 2007 ﬁiﬁ

fﬂﬂ@mﬁn,gaipagg 14:
ﬁa'e ms ﬁf

ng Loans regardless ﬁf ﬁwﬂ
perﬁ’mm hic) y include increasing the | qa&
modifyin ﬂw Merecst rate and payment ferm
¢cha ggibgo@llaﬁer&&ﬁﬂm;gﬁeesaﬁdmstsmthepa}

Manaoe *Wﬁi WQ"SH@{;M Tevise
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bstituting bormewers.

s

The Debtor also added this exact same language at page 62 where it was describing |
ority of the Debior to manage the Funds. Because this was an addition to the form of |
nis, it is disinpenuons to argue that all of the documents provide the exact’

same level of authority.

B % W & U

10 2008
ii ha
13 | pplical |
14 | ot the unsigned one nsed in 2008. Further an Investor might have withheld discretion in

15| M
16 | ent, pot the unsigned one msed in 2008, It is the’

19 § W

idoal investor and which is still in effect that the Court needs to see and-
atify and provide this Jevel of

ade after February 2008, it is unlikely that the
documents which the Debtor has given to the Court with changes effective Febmary 2008
documents to be apphied to an investor or the loan in guesth |

21 |
are even the applicable

24 | Without more disclosure and explanati

25 | to fhe Court in its pleading.
26 |

PEEMORECRAGPL. |
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1| . DEBTORIS OVERSTATING ITS AUTHORIT’
forth in the “Robert Fursi’s Response to Dgi};m"’

| As argued in previous plead

ﬁ interests by ¢he imwvesiors andfor the Debt
| percentage of the Toan, but in ofhers the Debior owns zero perceni. The Debior has aof |
provided the Court with a copy of any of the to be modified alom:
: ments made ouf to the investors. The point is, howewver, that the Debtor d |
11 own the interest in the note, it only services fhat interest. In ofher words, the Debtor is not

g with iis own money, it s attcmpling to nse ils status as an agent 10 make
13 modifications o the investor’s property {the notes and deeds of trusf). Debtor claims that
: ausc the mvestors .ﬁ_sﬁm ity 1o do so. Bven under the

or, however, fhe prant of authority is not so unlimited

context the sections and sendences and cannot be faken ont of context. The
and in context the agreements

pitre

nvestors Committee asserts that when read in s s

FERMEAORE CRANG, BT,
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the Debtor’s position, silence in the agreements should not and do not !
rity o be able to make all the decisions without consent of :ﬂie
rs, OF constitute @ grant of unlimited and unfettered discretfion.

¥t is well established that conrts must stricfly construe the grant of anfhority in ;a
power of attorney. Lightning Delivery Co. v. Motteson, 45 Ariz. 92, 97 39 P.2d 938, 941
{1935) {(“It must be kept in mind that under all the anthorifies powers of attomey should

LR - TS - SR T A & )

- vl R e

fing a power of attomey, the Bjﬂf

M
o

hy private offering memorandum and gra

wa
wd

signed fhe agency agreement or operating agreement on behalf of the investor. As such,

ok
-]

ey or agency powers must be sirictly and

”
B

2] |
1 law that any ambiguifies in a contract are to be constraed

Farther, it is black lettes
| against the drafler. See, e.g., United California Bank v. Prudential Ins. Co. of America,
140 Ariz. 238, 260, 681 P.2d 390, 412 (App. 1983) {“even if Pradential werc able to|
aic that the incorporation clause of the commitment letter which it drafted is’

demonsiration would be sclf-defeating because ambiguifies will be

construed against the drafier”). This mle of construction carries cven greater weight n

-
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attmeysagmamwaaﬁ —
‘ 5 are also contrat
| thercfore umenforceable terms. “JA] contract of adhesion sig

W88 s Bh W ds U R s

ing & Storage Co., 145 Atiz. 496, 498, 702 P.2d 1341, 1343 (App.
“there are two judicially imposed limitations on the
adhesion coniracts or provisions thereof. The first is that such a con -‘
on which docs mot fall within fhe reasonable espectations of the weaker m

arty will not be enforced agginst him. The second-a pri |

&

O
[ T

e st
N T

e e
;WA

cannof show, that there is any provisi

yih

miscondnct a1 the expense of the Investors. In this case, there is no menfion in any of the
1ts that the principal amount of loans might be forgiven, that might be
subordinated to thind paties, that the personal puarantees might be relcased, that saparats
loans might be combined, or many of fhe things the Debtor is now trying to do.

es in the agreements breadly in favor of Debtor, all |

FENNEMORECRAIG, P:L.
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terms need to be zaarmwiy and My constrized in favor of the investors.

"The Debtor argues that the agreements have to be broadly con _
| will be “disastrous” and “vnworkable” and that there is no reasonable alternative. On the
| contrary, fhe seasonable altemative is that the Debtor needs to obtain the consent of the’
| investors before any such oncrous and drastic changes can be made in the Loans. More

B B Wl B W s W R e

ek b
| R

| settlement if it results into a de facto or sub resa plan of reorganizati |
| 3eCall Pattern, nc., 114 BR. 877, 887 (BarkeSDN.Y.1990) (“A transacfion which
wionld effect a lock-up of the terms of 2 plan will not be pe
| The Braniff Court, for instance, refused to approve two seitlement |
I poried to resolve disputes with certain of ifs secured unsecured m
N settlements involved 2 complex transfer of cash, aircrafl, equipm :
| 1a ling slots in exchange for fravel scrip, noies a profif parficipation in the purchaser.
reguired fhe debtor to.
nent the Fifth Cirewit:

wonld have

| distribute travel scrip in any plan of reorganizafion, a requirer
al effect of dictating some of the tenns of any
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d, “[fihe debtor and the

future reorganization plan.” Id. at 939-40. As that comt reco

circuit the requiremenis of «

ankruptcy Court should mot be able to shor
n plan” by establishing the essential ferms of 2 plan in |
rate agreement. Id. at 940. :
Following Branijf, courts have refused to condone settlement agreements

that do

| for less than Debtor’s sweeping proposals to modif;
| inwestors. Tn the Continental Air Lines case, for instance,

ﬂwm@%ﬁmaﬁm@@am

B e
W ok e £D

creditors the protection they would receive if the proposals were first raised in the

B W &

B <

beyond the pale. And while the invesiors may

ol tuates pre-plan setfiements that srevoecably hmit |
| the options and assets available at the time of confirmation _
| setlements ask the Coust o approve the transformation of debt into equity, subordinate
first and second liens to other loans, delegate agency responsibilities {such as foreclosure).
23 to entities, subject fhe investors o contractual Tz
24 consofidate the Joans for several bomowers 2
As such, aspects of these settflements clearly anticipate, dictate and resiyict plans of

m
&

8RR

nd from mvestors into a smgle loan,
; forthcoming or approved in a plan. -
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provides that without the affirmat

maulfiple loans info one loan, mm@zmy@ﬂ&er@anam&w&ﬁamj
the agreement and exceeds the Debior’s anthori ;

5 | ‘was defined in Section 2.3) of the LLC subject to certain policies and criterie, expressly

Section 2.3 of the Operating Agreement provides that the parpose

fund loans 10 borrowers or own inferests in new or exisfing
iﬁﬁﬂs from third igaames ami i:@ m&ieﬁ: principal and :
aymmenis due "ﬁ-e:. cunder, or to the cxtend maimmw& pRIS

bsection {(c) change “aﬂy
tion {d) %sﬂf[veﬂ {LLCs] :ﬁmﬁsf

greement there are express “Limitafions on

anager”. Section 6.5 requires the Manage

ance on real properly

all be secured by a first or secend lien encumb

-i1-
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er decms appropriate o
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{end improvements if any) and such collateral as the Mans
| fully secure the Loan” The Manager release collate
fully secured or put the security in anyihin
| proposed setilements violate this restrictic
| putting the investors into a third or fourth po
| Finally, some of the ;

less a second position. Several ef the

ng debt to equity or simply

3!
=

- I T - O S O

B e
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14 vestors in a third position or worse, among

22 | Ariz. 294, 298, 219 P.2d 1039, 1041 (1950). According to Arizona law, “[vfiolating the
i oy: clo ﬁﬂMﬁﬁﬁéﬁﬁm&ﬁ’WQMkakeﬁggmgpﬁdhﬁﬂmﬁﬁn?§
24 State v. DiGiulio, 172 Auiz. 156, 160, 835 P.2d 438, 492 (App. 1992) (emphasis added).
nship also voids any acts underteken by the agent on behalf of
26 | the principal. See id: see also In re JLJ Tnc., 988 F2d 1112, 1116 (11th Cic 1993)

-
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agent’s act against the interest of

| the principal is void ...™).

general mle that acts taken where there is a conflict of interest between the

st and ho princpel %ﬁi the relationship is also set forth by the Restatement of

it (Second) of Agency, § 112 states that “Unless otherwise agreed,
terminates if, without knowledge of the principal, ho acquires

s or if he is ofherwise guilty of a serions breach of loyalty to the.

OB s BR W ds W ke

|2 S T R
R e 8

t the Debtor. The primary, if not sole consideration that the

ferine for these releases is the Lo s of the nvesior's prope: |

ablished law, such a conflict of

1B

17 Moreover, the Restalement also provides that, “an agent’s actual authorify i
| tcrminates ... (2) upon the occarmence of i es on the basis of which the agent
reasonably conclude that the principa Jonser womd as to fhe agent’s taking
| action on fhe principal’s behalf” Restatement (Third) Agency, § 3.09. Fiere, fhe
investors, through the Court appointed Committee, and through dozens of
objections have made #t clear that they do not assent to the actions taken by the Debtor.
As such, ﬁ&mﬁ%ﬂccﬂhﬁwsﬂm{mwmmaimmy@fmmmﬁgﬁ
assent 1o the Debtor’s actions. As 1o these investors, the Deblor simply no Jonger has *tht
¢ their property. Mozeover, evidence shows fhat it is

SR

Ci

able that the investors would contine 1o consent to the Debtor’s

-313 -
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shopld mamaaéaly know that the investors no lenger consent to the Debio:
| bebalf. Restatement {Second) of Agency § 108 provides that the authority of an agent

A N T
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Comment b. —

v in order 1o obtain a release for itself

itntes a change of circumstances upon which the sztﬁr
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change in circumstances from which he should reasenab ly infer that the principal does not

nded when be has nofice of a change in value of the saiéz;ﬁcimaﬁermachaﬁga m
if he knew of it, would
“a business

the use of the <kill which he has of 1
him to act if the facts were known.”

-ipal or the occuTence |

tances on the basis of which the agent should reasonably conclude that the

sight that is directly on point. It states: “For exampie, the agent

: may become imsolvent have nofice that it is important to the principal to be

represented by a solvent agent. The agent may lose capacity to bind itself by 2 o1
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| imvestors® wishes and continue
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ecome subject to other obligations and have nofice that it is Important fo the principal |
| that the agent retain such capacity” In ofher words, the Debtor canno
with setflements that the investors reject when there are
es. See also Restotement {Third) of Agency § 3.09. (fermina fm

iaﬁ conduct ﬁmeﬁms in Wimh ‘ﬁaesa‘ai@@i'hm

1 gmsm;mﬁ
wma}ﬁ not consent to the e:xmzmse of the aﬂﬁhmﬂy

apicy or insclvency is the or inexiricably
twined with the seifiements. Primary to of the claims being setfled is the
As sach, the Debtor’s insolvency has new

i placed the investors in a posifion that their property is be
: Restatement (Third) of Agency, § 309, curt. B. Tn this situation, the Debtor’s bankrupicy
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for the Debtor, but there are also several provisions with cor
with remedies in the event of a defoult, including the confiden

| Section 6, the indemnity provisions in Section 4, the obligation to execute docnme
Sectien 5 and the obligations to reimburse for expenses, among ¢ . In the {}pm:atmg

UTORY CONTRACTS AD

Counfryman’s definiion of an executory contract that a contract is exccutory if the
" “obligations of both parties are so far noperformed the failure of cither party to
complete performance would constibite a material fhus excuse the.
; of the other.” Commercial Union Ins. Co. ». Texscan Corp. {lnre Taexmﬁﬂ
| Corp.y, 976 724 1269, 1272 (9 Cix. 1992). 5
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To determine whether failwe o perform the w
onstitute a material breach, courts need to consider contraci .M-n;-«-s

bankruptcy law. Enterprise Energy Corp. v. US. {Tn ve Columbia Gas Sys. b 30
| F30233,239-40 010 (3 Cir. 1995). The Court in Hallv. Perry (i re Cochise College
:f Park, Inc), 703 F.2d 1339 (9t Cir. 1983), note
? determine whether onc of fhe

parties’ failure to perform s remain
vmance by [the] other party
ract law applicable to the contract....” Jd at 1348 n4.

nnity obligation In Section 3 the meeling woling requirements in
cfaull, such as Section 7.6.

mg others, and with remedies in the event of a d

lividual investor would excuse the Debtor |
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| from performing under the agreements vis-3-vis fhat invesior, those agres
| excoutory. See, e.g., Brovhill v. Deluca (In re Deluca), 194 BR. 65 (Baskr. ED. Va.
96); In re Daughtery Consir. Tnc., 188 BR. 607 (Baukr. D. Neb. 1995). Becausc the
ationship is execntory in nature, the filing of the bankruptey by the Debtor has
ating the agency relationship and prevents Debtos |

cements under Section 365(c) or {e).
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: As demonstrated a%@m, applicable law allows the investors to terminate the agency
| wship. Therefore, the Operating Agreement allows the termination of the Debtor’s
rights as Manager, and fhe executory contracts cannot |
The Court has a

sked the parties to brief some addifional issues with regard t;a
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A.  Section 363(h) Is Not Helpfui O
The Court has inguired sbont the application of Section 363¢h) to this case. In.
applicable. The assets implicated in all of the sctflements that are in|

guestion are notes and deeds of trust, not real property. The concept of “ienant in
property. See, eg., ARS. § 12-1252. There is no
common or Section 363(h) even applies to

deeds of frust are not even property of the bankuptcy estal
| section 363(1) to for a Debtor to sale real property that is the oF 2 co-tons
| Furthermore, section 363(h) permits the “sale” of the property. None of the |
a sale of the promissory notes and deeds of trust. Because nofhing
| simply not applicable.

propositions that were relevant or persuasive for this simation, In short it is the terms of
ral agency principles fhat determine he extent.
| and scope of authority of an agent in conjunction with applicable bankruptc;
5 indicated above, that governs in this case.

the specific documents at issue and fhe gen

faw, as
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n addition to the previous briefing provided to the Court and the arguments and

ated herein, fhe Debior’s claims for authonty 1@@@mh;égﬂ§g
ement agreements at issue fails. The Debtor improperly assumes that it has the same
authority to act for all investors. Iha%&wmmﬁmesﬂmmﬁmmyfa%eﬁmﬂbymﬁ
y has been vitiated by the clear &ﬁnﬁxﬁ@f
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Robert Furst

From: Scott M Coles

Senf: Thursday, February 14, 2008 3:04 PM
To: ‘kanir@giiaw.com’

Ce: Robert Furst
Subject: RE: Mortgages Lid.

Bob,

{ do not want them to have discrefion. If they question my authority, they do not have fo invest with us. This
change has o do with selling pass throughs geing forward and not amending the old. The percentage of people
that checked no discretion was under 5%. | do not want this opfion in the changes that we have requested of you.

Thank you. -
i

ot M Ceoles
President/CEQO

SColes@migitd.com
P: 602.287.3031
C:602.359.7162
F: 602.287.3075

MortgagestTo.
55 E Thomas Rd
Phoenix AZ, 85012

v Tl com

The above does not constitute an offec {or solicitation of an offer) to buy oc sell any secarities. Pass-Through Loan Participations or Opportunity Funds investments
cantain sisks whick an investor must evaluate, understand and be willing to bear, Past performance is not fndicative of future results. You are advised o consult with
appropriate investmnentt, legal, tax and accounting professionals when determining i specific products would be suitable for you.

Unless indicatcd, the views expressed are the authoc's and may differ from those of Morigages Lireited Securities, 11, C. You shiould not use cmail to request,
authorize or effect the puechase or sake ofany security or instrument, to send transer instructions, or to effect any other transactions. We caanot guaractes fhat aay
such requtests received via e-maif will be processed ina timely manner. .

This-email and any attachmenis are confidemial and may not be Hovarded, copied or digributed beyond the named recipient(s) without prior pemission of the sender.
We do not waive confidentiality by mistrancmission. If you have recetved this email inerror, please contact the sender. Thankc you.

From: kantr@gtiaw com [mailtokantr@gtiaw.com]
Sent: Thursday, Februtary 14, 2008 2:40 PM

To: Robert Furst _

£z Scott M Coles; GarciaB@gtaw.com

Subject: RE: Mortgages Lid.

Bob, | realty believe we need to think things through before changing everything. A lot of thought went into your
documents. For example, fake a look at section & of the New Investor Subscription Agreement, which allows you
to alf the things you want {o do. There was no discretion. That was a new provision we added more than a year
ago. 1 believe there was concern about adding it {o the Exdsting Investor Account Agreement. That is the
provision | would add to alt the documents rather than geffing rid of the discrefion. [t just plays better and is better
language. H is already in your new POM so 1 fhink you can continue fo use. You should check and see how
many people signed that
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From: Robert Furst [mailto:tfurst@migitd.com]
Sent: Thursday, February 14, 2008 2:23 PM
Ta: Kant, Robert S. (Shid-Phx-CP)

Subject: RE: Mortgages Lid.

I just spoke fo Scott, and he wants to make sure that Mortgages Lid. has this discretion with new

investors going forward. With regard to existing investots, more than 90% of the investors have already

. granted us this discretion anyway. For the 10% of the investors who have not granted us discrefion to
extend and modify, Scott intends to bay them out of the loans in the event of an extension or

modification.

Fron:: kantr@gtiaw.com [mailto:kantr@gtiaw.com}
Sent: Thursday, February 14, 2008 1:13 PM

To: Robert Furst T

Cc: GarciaB@gtiaw.com

Subject: RE: Mortgages Lid.

The probiem is that really will not work because of the fact that most people will have already signed the early
one. How are you going o soive that :

From: Robert Furst [mailto:rfurst@mightd.com]
Sent: Thursday, February 14, 2008 1:05 PM
To: Kant, Robert S. (Shid-Phx-CP)

C¢: Scott M Coles

Subject: Mortgages Lid.

Hi Bob:

Scott Coles would fike you to amend the Pass-Through POM, the Agency Agreement, the Existing
Investor Account Agreement, the New Investor Subscripfion Agreement and alf other refated documents (o
specifically grant Mortgages Lid. the discretion to extend and modify loan agreements. With respectto the
Existing Investor Account Agreerment and the New investor Subscription Agregment, Scott does not want the
investors o have the chioice any longer of either granting or withholding such discretion.

If you have any questions, please feel free to cali me. .

Best regards.

Robert Furst
Senior Managing Direcior

P: 602.277.5626
C: 602.377.3762
F: 602.287.3076

MortgagesiLTD.SECURITIES
55 East Thomas Road
Phoenix, AZ 85012

wnw migiid.com

03/23/2008. - :
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