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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF ARIZONA 

 

In re 

 

MORTGAGES LTD.,  

an Arizona corporation, 

 

 

 Debtor. 

Chapter 11 

 

Case No. 2:08-bk-07465-RJH 

 

LIMITED OBJECTION TO, AND 

RESERVATION OF RIGHTS 

REGARDING, MOTION FOR 

APPROVAL OF SETTLEMENT 

BETWEEN ML MANAGER AND 

JEFFREY C. STONE, INC., DBA 

SUMMIT BUILDERS (PROCEEDS 

FROM SALE OF OSBORN III/TEN 

LOFTS) 

 

 

OBJECTION 

Fidelity National Title Insurance Company, in its corporate capacity and as successor 

by merger to Lawyers Title Insurance Corporation (“Fidelity”), by and through its counsel, 

hereby submits this Limited Objection and Reservation of Rights relating to the Motion for 

Approval of Settlement Between ML Manager and Jeffrey C. Stone, Inc., DBA Summit Builders 

(Proceeds From Sale of Osborn III/Ten Lofts) [Docket No. 3218] filed on May 16, 2011 
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(“Settlement Motion”) by ML Manager, LLC (“ML Manager”).  As set out in more detail 

below, the Settlement Motion is a procedurally and substantively improper attempt by ML 

Manager to secure adjudication by this Court of issues that are already before the Superior 

Court of Arizona, in and for Maricopa County (“State Court”).  This Limited Objection and 

Reservation of Rights is supported by the following Memorandum of Points and Authorities 

and the Declaration of Homer Duvall III, which is attached hereto as Exhibit 1 (“Duvall 

Declaration”), along with the exhibits attached thereto.   

RESERVATION OF RIGHTS 

Fidelity was never served with the Settlement Motion nor with any prior papers or 

process from this Court, including, without limitation, the Notice of Hearing on Motion for 

Approval of Settlement Between ML Manager and Jeffrey C. Stone, Inc., DBA Summit Builders 

(Proceeds From Sale of Osborn III/Ten Lofts) [Docket No. 3219] (“Notice”) or the Order 

Granting Motion to Shorten Notice and Accelerate Hearing on Various Motions [Docket No. 

3222].  Indeed, Fidelity only learned of these proceedings by letter dated May 20, 2011 

[Duvall Declaration, ¶2] and has endeavored to prepare and file this Limited Objection and 

Reservation of Rights on shortened time.  By doing so, Fidelity specifically reserves all 

objections to any prior proceedings ML Manager has brought before this Court without notice 

to Fidelity and further reserves the right to seek the continuance or adjournment of the 

hearing on the Settlement Motion in the event that the Court is inclined to grant any of the 

relief ML Manager seeks therein and to supplement these papers. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. BACKGROUND 

A. The Property and the Policy 

On August 22, 2006, Lawyers Title Insurance Company (Fidelity’s predecessor) issued 

in favor of Mortgages Ltd. (“Debtor”) a Loan Policy of Title Insurance, No. H23-Z025296 

(“Policy”) pertaining to a loan secured by a development known as Osborn III/Ten Wine 
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Lofts, located at 7116 and 7126 East Osborn Road (the “Property”).  [A copy of the Policy is 

attached as Exhibit A to the Duvall Declaration.]  Subject to the terms, conditions, and 

exclusions therein, the Policy insured the Debtor and certain other entities (collectively, the 

“ML Parties”) against certain defects of title to the Property, including the lack of priority of 

the lien of the insured deed of trust over certain mechanic’s liens. 

Following the commencement of these bankruptcy proceedings in June 2008, certain 

mechanic’s lien claimants (collectively referred to as “Summit”) filed actions in State Court 

that were eventually consolidated under the caption Jeffrey C. Stone, Inc. d/b/a Summit 

Builders v. Osborn III Partners LLC, Case No. CV2008-033080 (“State Case”).  The Debtor 

tendered the defense of the State Case to Fidelity under the Policy, and Fidelity accepted 

defense of the claims therein under reservation of rights.  Fidelity appointed Scott Malm of 

Gust Rosenfeld P.L.C. to defend the ML Parties in the State Case, and the State Case 

proceeded forward, and remains pending, in State Court. 

Meanwhile, The Official Committee of Investors’ First Amended Plan of 

Reorganization Dated March 12, 2009 [Docket No. 1532] (“Plan”) was confirmed by this 

Court on May 20, 2009, pursuant to its Order Confirming Investors Committee’s First 

Amended Plan of Reorganization Dated March 12, 2009 [Docket No. 1755] (“Confirmation 

Order”).  The Plan created a series of separate limited liability companies to hold loans that 

the Debtor had issued to various borrowers.  One such entity was Osborn III Loan, LLC (the 

“Loan LLC”), which is a party to the settlement agreement the Court is being asked to 

approve pursuant to the Settlement Motion.  ML Manager, which was also created pursuant to 

the Plan, is the manager of Loan LLC. 

Following confirmation of the Plan, Fidelity-provided counsel continued to actively 

defend the ML Parties in the State Case.  Cross-motions for summary judgment were filed in 

October and November 2010, and – contrary to the assertion in the Settlement Motion that 
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Fidelity has terminated defense of the State Case – Mr. Malm and his law firm continue to 

represent the ML Parties and continue to be paid by Fidelity.
1
   

B. The Sale Order 

In late 2010, without any notice to Fidelity, ML Manager sought, and this Court 

ultimately issued, the Order Approving Motion to Sell Real Property Free and Clear of Liens, 

Claims Encumbrances, and Interests [Docket No. 2976] entered October 1, 2010 (“Sale 

Order”).  ML Manager procured the Sale Order, even though neither the Plan nor the 

Confirmation Order requires or contemplates such approval and even though the Court did 

not retain jurisdiction to approve sales by the Loan LLC.  To the contrary, the Loan LLC’s 

decisions with respect to the sale of property appear to rest entirely with the holders of a 

majority in dollar amount of membership interests in the Loan LLC, and in no event require 

Court approval: 

The Reorganized Debtor will not do the workout or settlements or foreclosures 

on the Loans but may assist ML Manager LLC and its portfolio or asset 

managers as requested.  All Major Decisions (which is defined in the Loan 

LLC operating agreement) on a Loan (such as the sale of the loan, the 

refinancing of the loan, any settlements or loan modifications affecting major 

terms) must be approved by a written vote of a majority in dollar amount of 

the members of the applicable Loan LLC. 

[Disclosure Statement [Docket No. 1531] § II(D) (emphasis added)]
2
 

                         

1 Indeed, Fidelity has paid Gust Rosenfeld’s fees for work performed in regard to the Lien 

Claims as recently as April 29, 2011  [Duval Declaration ¶6]. 
 
2
 In its Motion to Sell Real Property Free and Clear of Liens, Claims, Encumbrances, and Interests 

[Docket No. 2923] filed September 3, 2010 (the “Sale Motion”), ML Manager asserted that it 

“believes it is prudent and necessary to seek Bankruptcy Court approval of the sale” to “insure a 

smooth closing” and “aid in the implementation of the Plan.”  Sale Motion at 3:17-20.  In support of 

the Court’s jurisdiction, ML Manager relied on “sections 9.1(e), (g), and (h) of the Plan . . . .”  Id. at 

4:11-13.  Section 9.1(e) of the Plan vests the Court with continuing jurisdiction to “determine all 

controversies and disputes arising under, or in connection with, the Plan and all agreements or 

releases referred to in the Plan, and any disputes regarding the administration of the Estate by the 

Liquidating Trustee.”  Section 9.1(g) of the Plan vests the Court with continuing jurisdiction to 

“effectuate payments under, and performance of, the provisions of the Plan.”  Section 9.1(h) vests the 

Court with continuing jurisdiction to “determine such other matters and for such other purposes as 
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The Sale Order recites that “notice to creditors, interested parties and the non-

transferring pass-through investors of the Motion and the hearing date was served,” [Sale 

Order at 1:26-2:2] and states that the Court “has jurisdiction over the issues presented in the 

[Sale] Motion and the Court’s hearing thereon were [sic] duly and properly noticed.” [Id. at 

2:11-12]  The Sale Order authorized ML Manager to sell the Property for $19.5 million, and 

included the following proviso: 

Nothing in this Order, including, without limitation, the escrowing of the Sale 

Proceeds, shall waive, release or impact the coverage or liability of the title 

insurance policy for the payment of the alleged mechanic’s liens. 

Id. at 4:2-5.  Again, Fidelity had no notice whatsoever that ML Manager sought the Sale 

Order or that the Court was being asked to make findings related to whether the Sale Order 

had any “impact” on “the coverage or liability of the title insurance policy . . . .”  Id. 

Under the Sale Order, a portion of the sale proceeds was placed in escrow (“Escrowed 

Sale Proceeds”) to address the Summit mechanic’s liens that are the subject of the State Case: 

To address the Summit Objection to the extent necessary to permit the sale as 

provided in this Order, . . . the sum of $3,445,095.79 shall be deposited and 

held in escrow (the “Escrowed Sale Proceeds”) for the sole benefit of Summit 

Builders and ML Manager, free from any other claims or interests . . . , with 

the alleged liens and interests of Summit Builders and ML Manager to attach 

to the Escrowed Sale Proceeds in the same manner, extent and priority that 

such liens and interests held in the Property . . . immediately prior to the sale of 

the Property provided for in this Order. 

[Sale Order at 3:13-22.] 

Fidelity did not learn of the sale of the Property or the existence of the Escrowed Sale 

Proceeds until months later, when it received a letter from ML Manager stating that the 

Property had been sold [Duvall Declaration ¶7 & Exhibit B].  Although the legal effect of the 

sale will ultimately be determined in State Court, where Fidelity has commenced a 

                                                                                    

may be provided in the Confirmation Order.”  ML Manager’s assertion that any of these provisions 

support the relief sought in the Sale Motion is without merit. 
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declaratory judgment action regarding its obligations (if any) under the Policy, it is Fidelity’s 

position that the sale vitiated any coverage that may have existed.  In particular, the Policy 

provides that coverage will “continue in force . . . in favor of an insured only so long as the 

insured retains an estate or interest in the land, or holds an indebtedness secured by a 

purchase money mortgage given by a purchaser from the insured, or only so long as the 

insured shall have liability by reason of covenants or warranty made by the insured in any 

transfer or conveyance of the estate or interest.”  [Duvall Declaration ¶12 & Exhibit A 

(Conditions & Stipulations § 2(b)).] 

C. The Summit Settlement 

On January 10, 2011, ML Manager notified Fidelity for the first time -- and nearly 

three months after the sale of the Property had occurred -- that the Property had been sold and 

explained that ML Manager was negotiating a Morris-type settlement
3
 with Summit in the 

State Case.  ML Manager informed Fidelity that the ML Parties intended to settle the State 

Case, with or without Fidelity’s consent. 

Fidelity responded by explaining that ML Manager had failed to provide adequate 

information regarding the proposed settlement with Summit, and that based on the 

information currently available to Fidelity, the settlement with Summit was not reasonable 

given the viable defenses on the merits of the claims.  Fidelity further noted that the sale of 

                         
3
 The term “Morris agreement” is generally used to describe a settlement agreement in which an insured 

defendant, being defended under a reservation of rights, admits to liability, stipulates to a judgment, and 

assigns to the plaintiff his or her rights against the liability insurer in exchange for a promise by the plaintiff 

not to execute the judgment against the insured. United Services Auto. Ass’n v. Morris, 154 Ariz. 113, 

741 P.2d 246 (1987).  In such cases, the insurer is entitled to intervene in the case to contest the 

“reasonableness” of the settlement (i.e., the plaintiff must show that there was no fraud or collusion 

against the insurer, and that, based on “the merits of the case,” a reasonably prudent person would 

enter into the settlement and stipulated judgment if they were paying the judgment with their own 

funds). Id. at 121, 741 P.2d at 254. Fidelity does not believe that the proposed settlement with 

Summit is even a Morris-type settlement.  As discussed below, Fidelity has in fact intervened in the 

State Case to address the proposed settlement with Summit. The State Court is the appropriate court 

to determine the reasonableness of the settlement and to apply, if appropriate, the Morris standards. 
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the Property (without the consent of or even notice to Fidelity) appeared to have vitiated any 

coverage under the Policy.
4
  [Duvall Declaration ¶10 & Exhibit E] 

Tellingly, the settlement struck between the ML Parties and Summit (which this Court 

is being asked to approve) appears to be designed to prejudice Fidelity and its rights under the 

Policy and in State Court.  It provides, among other things, that Summit will receive $1.75 

million, denominated the “Lien Settlement Amount” – yet rather than actually compromising 

and releasing the mechanic’s liens, Summit will transfer them to ML Manager.  ML Manager, 

in turn, purports to “preserve” those claims for prosecution against Fidelity: 

Nothing contained in this Agreement or the Escrow Instructions shall 

prejudice, impair, or affect in any way any claims that ML Manager may hold 

arising under any policy of title or other insurance, . . . all of which claims are 

specifically preserved for the benefit of ML Manager. . . .  Summit has no right 

or interest therein, or to any recoveries thereon. 

With the coverage issues under the Policy coming to a head, Fidelity moved to 

intervene in the State Case -- where it anticipated such issues would arise and where they 

properly belong -- to contest the reasonableness of the settlement the ML Parties had reached 

without Fidelity’s consent on April 19, 2011.  Fidelity’s motion to intervene was granted.  

Additionally, Fidelity commenced a declaratory judgment action in State Court regarding 

coverage under the Policy [Duvall Declaration ¶12 & Exhibit G].  Also, and contrary to the 

assertion in the Settlement Motion, Fidelity has not withdrawn its defense of the ML Parties 

in the State Case.  [Duvall Declaration ¶6] Accordingly, and pursuant to both the State Case 

and the declaratory judgment action, the rights and obligations of the parties vis-à-vis the 

                         

4 In that same letter, Fidelity also stated that: (1) the proposed settlement did not fall within the 

parameters of a Morris agreement and (2) consummating the settlement would breach the insurance 

contract created under the Policy. Additionally, Fidelity requested more information concerning the 

sale of the Property and the proposed agreement with Summit, which was never provided by ML 

Manager. 
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Policy and the Property sit squarely before the State Court, where they belong and where they 

will be adjudicated in due course. 

D.  The Settlement Motion 

ML Manager, however, seems to have other plans.  On May 16, 2011, without prior 

notice to Fidelity and without the State Court’s consideration of the settlement with Summit, 

ML Manager filed the Settlement Motion with this Court.  Apparently attempting to bootstrap 

a perceived jurisdictional hook from the Sale Order (which provided that the Escrowed Sale 

Proceeds “shall be disbursed only pursuant to further Order of this Court”), ML Manager now 

asks the Court to rule on the reasonableness of the settlement between the ML Parties and 

Summit in the State Case.  ML Manager makes this highly irregular request even though (1) 

the State Case was filed in State Court after the petition date and has never been before this 

Court; and (2) the Plan was confirmed in this case over two years ago, and nothing in the Plan 

or the Confirmation Order purports to retain jurisdiction to approve settlements like this.  

Notably, unlike the Sale Motion (which at least purported to identify a jurisdictional basis), 

the Settlement Motion makes no pretense of falling within the retained jurisdiction provisions 

of the Plan or Confirmation Order. 

Aside from the release of the Escrowed Sale Proceeds, which could be accomplished 

by a simple stipulation between ML Manager and Summit, presented for this Court’s 

approval, the sole purpose of the Settlement Motion appears to be ML Manager’s attempt to 

prejudice Fidelity’s rights under the Policy and in State Court.  If that were not the purpose of 

the Settlement Motion, then:  

 Why is ML Manager asking the Court to specifically find that the settlement of 

litigation between two non-debtors, which has never been before the Court, “is 

fair and reasonable in all respects” [Settlement Motion at 6]?   

 Why is ML Manager asking the Court to enter an order providing that “the 

payment to Summit from the Escrowed Sale Proceeds” does not “waive, 
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release, or impact the coverage or liability of the Title Policy for payment of the 

alleged mechanic’s liens” [Id.]. 

Finally, given that the primary, if not sole, purpose of the Settlement Motion is to 

prejudice Fidelity’s rights in State Court and under the Policy, ML Manager’s failure to serve 

Fidelity with the Settlement Motion is particularly suspicious – especially where the 

Settlement Motion is being heard on shortened time.  ML Manager sent the Settlement 

Motion to Fidelity’s counsel as an enclosure to a letter on May 20, 2011 – just five business 

days before the scheduled hearing.  Such “notice” accords with neither the letter nor the spirit 

of the Bankruptcy Code and the Bankruptcy Rules. 

II. THE SETTLEMENT MOTION IS PROCEDURALLY IMPROPER AND 

WHOLLY UNNECESSARY 

If all that ML Manager wanted from this Court was authorization to release the 

Escrowed Sale Proceeds created under the Sale Order, then ML Manager could simply have 

sought approval of a stipulation between ML Manager and Summit (the only two entities with 

any rights to the Escrowed Sale Proceeds under the terms of the Sale Order), or by a motion 

brought under Section 105 of the Bankruptcy Code.
5
  Instead, however, ML Manager asks the 

Court to substantively approve – over two years after confirmation of the Plan – a settlement 

of claims between non-debtors relating to litigation that was commenced post-petition and has 

long been pending in State Court. ML Manager’s request should be rejected out-of-hand.  It is 

procedurally, substantively, and jurisdictionally improper. 

As a threshold matter, “all courts that have addressed the question have ruled that once 

confirmation occurs, the bankruptcy court’s jurisdiction shrinks.”  In re Gen. Media, Inc., 335 

B.R. 66, 73 (Bankr. S.D.N.Y. 2005), citing, inter alia, N. Am. Car Corp. v. Peerless Weighing 

& Vending Mach. Corp., 143 F.2d 938, 940 (2d Cir. 1944) (“We have had occasion before to 

                         
5
 It is worth reiterating that this minimal level of involvement by the Bankruptcy Court is only 

required due to ML Manager’s needlessly involving this Court in the sale of the Property over 18 

months after the Plan was confirmed. 
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deplore the tendency of District Courts to keep reorganized concerns in tutelage indefinitely 

by orders purporting to retain jurisdiction for a variety of purposes . . . .  Since the purpose of 

reorganization clearly is to rehabilitate the business and start it off on a new and to-be-hoped-

for more successful career, it should be the objective of courts to cast off as quickly as 

possible all leading strings which may limit and hamper its activities and throw doubt upon its 

responsibility.”)); see, e.g., Sw. Marine, Inc. v. Danzig, 217 F.3d 1128, 1140 (9th Cir. 2000) 

(“[O]nce the bankruptcy court confirms a plan of reorganization, the debtor is free to go about 

its business without further supervision or approval of the court, and concomitantly, without 

further protection of the court.”). 

As ML Manager recognized when it filed the Sale Motion (which, unlike the 

Settlement Motion, at least “went through the motions” of identifying a jurisdictional basis 

for the relief sought [Sale Motion at 2:16-20 & 3:11-22]), post-confirmation jurisdiction 

requires a showing that (a) the Court retained jurisdiction over the particular matter at issue, 

and (b) there is a “close nexus” to the bankruptcy plan or proceeding.  Id., citing In re 

Pegasus Gold Corp., 394 F.3d 1189, 1194 (9th Cir. 2005).  Here, Fidelity can find nothing in 

the Plan, the Confirmation Order, or any other order of this Court requiring or even 

permitting any of the Loan LLCs created pursuant to the Plan to seek the Court’s approval of 

settlements reached with third parties.  To the contrary, the decision to settle a suit to which 

any of the Loan LLCs is a party appears to rest entirely with the affected Loan LLC: 

 

The Reorganized Debtor will not do the workout or settlements or foreclosures 

on the Loans but may assist ML Manager LLC and its portfolio or asset 

managers as requested.  All Major Decisions (which is defined in the Loan 

LLC operating agreement) on a Loan (such as the sale of the loan, the 

refinancing of the loan, any settlements or loan modifications affecting major 

terms) must be approved by a written vote of a majority in dollar amount of the 

members of the applicable Loan LLC. 
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[Disclosure Statement [Docket No. 1531] § II(D)].  Unless the various Loan LLCs are to 

remain “in tutelage indefinitely” [N. Am. Car Corp., 143 F.2d at 940], there would appear to 

be no basis for this Court to pass on the reasonableness of post-confirmation settlements by 

ML Manager or the Loan LLC of claims pending in other courts.  Nor does it appear that any 

other settlement approval motions of this sort have ever been brought by ML Manager. 

And beyond the subject-matter-jurisdiction infirmities of the Settlement Motion, the 

fact remains that courts cannot modify the rights of affected parties without affording proper 

notice and opportunity to be heard.  E.g., In re Johns-Manville Corp., 600 F.3d 135, 158 (2d 

Cir. 2010) (holding that order was “jurisdictionally void” and violated due process where it 

purported to determine insurer’s rights in action to which insurer had not received service of 

process).  See also 11 U.S.C. § 102(1) (providing that the phrase “after notice and a hearing,” 

which is used in Bankruptcy Rule 9019, means “after such notice as is appropriate in the 

particular circumstances”); Bankruptcy Rule 2002 (generally providing for not less than 21 

days’ notice of a hearing on a settlement). 

On this record, where (a) the Settlement Motion was filed over two years after 

confirmation of the Plan, (b) nothing in the Plan or the Confirmation Order authorizes or 

requires the approval by the Bankruptcy Court of settlements that may be entered into by the 

various Loan LLCs, (c) the particular settlement at issue here pertains to claims filed post-

petition and pending in State Court, and (d) the Settlement Motion attempts to modify the 

rights of a party (Fidelity) not before the Court, the Settlement Motion is not a proper 

invocation of this Court’s jurisdiction and should be denied. 

To anticipate the counter-argument that this Court is required to approve the 

disbursement of the funds in accordance with the Sale Order, Fidelity would reiterate that 

such a procedure is necessary only because ML Manager involved this Court in the sale of the 

Property in the first instance.  To coin a phrase, this is “double-bootstrapping” – creating the 

problem via an improper Sale Order, only to “solve” it via an improper Settlement Motion. 
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Additionally, the Settlement Motion is procedurally improper to the extent that Rule 

9019 of the Federal Rules of Bankruptcy Procedure is used as the basis for ML Manager to 

obtain relief from the Bankruptcy Court.  ML Manager cites Bankruptcy Rule 9019 in support 

of the Settlement Motion; however, Rule 9019(a) does not apply here: 

 On motion by the trustee and after notice and a hearing, the court 

may approve a compromise or settlement. Notice shall be given to 

creditors, the United States trustee, the debtor, and indenture trustees as 

provided in Rule 2002 and to any other entity as the court may direct. 

(Emphasis added.) 

Clearly, Rule 9019 does not apply to ML Manager or to the Settlement Motion.  The 

citation to Rule 9019 is merely ML Manager’s blatant and overreaching attempt to use the 

well-recognized standards for a Bankruptcy Court’s approval of settlements involving a 

trustee or a debtor in order to have this Court apply those standards to the settlement with 

Summit, thereby hoping to impose those standards on Fidelity and the State Court and to 

avoid the State Court’s consideration of the Morris standards, if applicable.
6
  

Having entered the Sale Order that directed that the Escrowed Sale Proceeds “be 

disbursed only pursuant to further Order of this Court” [Sale Motion at 3], the Court may 

have the power, outside of any granted or provided by Rule 9019, to authorize the 

disbursement of the Escrowed Settlement Proceeds. For example, Section 105 of the 

Bankruptcy Code may provide power for this Court to carry out the terms of the Sale Order 

and direct the disbursement of the Escrowed Settlement Proceeds.  However, ML Manager’s 

citation to -- or the Court’s reliance on -- Rule 9019 is neither appropriate nor needed here. 

                         
6
 The Morris standards and the Rule 9019 approval standards are not co-extensive, and Fidelity will 

strongly contest any attempt by ML Manager to attempt to use the Rule 9019 approval standards (if 

applied by this Court), by estoppel or issue preclusion, to address or avoid the Morris standards and 

the consideration thereof yet to be made by the State Court.  

 

Case 2:08-bk-07465-RJH    Doc 3233    Filed 05/27/11    Entered 05/27/11 17:37:43    Desc
 Main Document      Page 12 of 85



 

 

 -13- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

III. THE SETTLEMENT MOTION IMPROPERLY ATTEMPTS TO BIND 

FIDELITY TO AN ADJUDICATION OF ISSUES THAT ARE NOT 

BEFORE THIS COURT 

ML Manager would have this Court enter an order providing that the payment of the 

Escrowed Settlement Proceeds does not “impact the coverage or liability of the Title Policy.” 

In the declaratory judgment action filed in State Court, Fidelity has asserted several reasons 

why coverage does not exist under the Policy, including that (a) the ML Parties no longer 

“[retain] an estate or interest in the land, or [hold] an indebtedness secured by a purchase 

money mortgage given by a purchaser from the insured, or . . . have liability by reason of 

covenants of warranty made by the insured in any transfer or conveyance of the estate or 

interest,” [Duvall Declaration ¶12 & Exhibit A (Conditions & Stipulations §2(b)]; and (b) 

Fidelity has no obligation to pay any settlement amounts under the terms of the Policy 

because it has not approved any settlement  [Duvall Declaration ¶13 & Exhibit G].   

Contrary to relief sought by and assertions made by ML Manager in the Settlement 

Motion, the settlement and the disbursement of the Escrowed Sale Proceeds very likely will 

“impact” coverage under the Policy.  That impact should properly be decided in and by the 

State Court, where the State Case has been long pending, and not by this Court.  In particular, 

this Court need not and should not enter any order that could be used by ML Manager or 

others to negatively impact Fidelity’s rights under the Policy.  Indeed, and we say this 

respectfully but firmly, this Court has no jurisdiction to enter an order that could be construed 

as “rewriting” the Policy or modifying or impacting the rights and defenses of Fidelity.  To do 

so even during a case would be questionable; two years after plan confirmation, such a 

strategem is plainly improper. 

Furthermore, this Court has not made, and should not make, any findings that the 

settlement is “fair and reasonable” in any Morris or other context. Any such a finding is not 

necessary in order for the Escrowed Sale Proceeds to be released, as referenced in the Sale 

Order. The only apparent reason for ML Manager’s request that this Court opine on the 
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reasonableness of the settlement is to prejudice Fidelity’s rights in State Court by attempting 

to assert issue preclusion or estoppel, under the guise that the settlement has been approved as 

“fair and reasonable.”   

The determinations as to whether the settlement is a Morris-type settlement and as to 

whether the settlement is “fair and reasonable” should be made by the State Court.  As noted 

above, Fidelity has already intervened in the State Case for the purpose of litigating those 

issues and has initiated a declaratory judgment action in State Court regarding the Policy and 

its coverage.  As such, this Court need not and should not address those issues. 

IV. IN ANY EVENT, THERE IS NO EVIDENTIARY BASIS UPON WHICH 

THIS COURT COULD ASSESS THE FAIRNESS OR REASONABLENESS 

OF THE SETTLEMENT 

Finally, in addition to the numerous procedural and substantive infirmities identified 

above, the Settlement Motion fails at the most basic level: it provides no evidentiary basis 

upon which this Court can make the determination requested.  Unlike Rule 9019 motions in 

cases over which the Court is presiding, the State Case has never been before this Court.  The 

competing summary judgment motions were brought in State Court and would have been 

decided by the State Court absent the proposed settlement.  Nor is there any other evidence 

(e.g., declarations or documentary evidence) regarding the merits or possible outcomes of the 

claims in the State Case.  There is, in short, no possible basis upon which the Court could 

assess the fairness or reasonableness of the settlement. 

V. THE COURT SHOULD ABSTAIN FROM MAKING THE REQUESTED 

FINDINGS REGARDING THE SETTLEMENT BECAUSE THOSE 

ISSUES ARE PROPERLY BEFORE THE STATE COURT. 

Coverage issues under the Policy and the reasonableness of the settlement should be 

decided in and by the State Court.  Even if matters impacting those issues were properly 

before this Court, this Court should abstain from exercising jurisdiction. See In re Titan 

Energy, Inc., 837 F.2d 325 (8th Cir. 1988) (holding that the bankruptcy court should abstain 
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from hearing action to determine liability of insurer). This Court should sua sponte abstain 

from hearing and considering the relief requested by Settlement Motion, “in the interests of 

justice,” “in the interest of comity” with the State Court, and based on the “respect for State 

law.” 28 U.S.C. § 1334(c)(1).   

VI. CONCLUSION 

For all the reasons set out above, the Settlement Motion should be denied.  To the 

extent the Court is inclined to entertain the merits of the Settlement Motion, Fidelity 

respectfully requests a full and fair opportunity to demonstrate why the Settlement Motion is 

not properly before the Court and why it cannot be granted. 

 Dated this 27
th

 day of May, 2011. 

 

MARISCAL, WEEKS, McINTYRE  

& FRIEDLANDER, P.A. 

 

 WN/4239 

By:       

 Timothy J. Thomason 

 William Novotny 

 Jonathan S. Batchelor 

 2901 North Central Avenue, Suite 200 

 Phoenix, AZ  85012 

 Attorneys for Fidelity National Title 

Insurance Company 
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Copy sent by electronic mail on May 27, 2011, to: 
 
Richard M. Lorenzen 

Perkins Coie LLP 

2901 North Central Avenue 

Suite 2000 

Phoenix, AZ  85012-2788 

RLorensen@perkinscoie.com 

Attorneys for ML Manager 
 
Julianne C. Wheeler 
SACKS TIERNEY PA 
4250 N. Drinkwater Blvd., Fourth Floor 
Scottsdale, AZ 85251 
julianne.wheeler@sackstierney.com 
Attorneys for Summit Builders 
 
Jay R. Graif 
Jeffrey C. Matura 
Nathan D. Meyer 
GRAIF BARRETT & MATURA, P.C. 
1850 North Central Avenue, Suite 500 
Phoenix, AZ 85004 
jgraif@gbmlawpc.com 
nmeyer@gbmlawpc.com 
Attorneys for Jeffrey C. Stone, Inc.,  
dba Summit Builders 
 
Cathy L. Reece 
Keith L. Hendricks 
FENNEMORE CRAIG, P.C. 
3003 North Central Avenue, Suite 2600 
Phoenix, AZ 85012 
creece@fclaw.com 
Attorneys for ML Manager, LLC 
 
 

WN/4239 
________________________________ 
U:\ATTORNEYS\TJT\Fidelity - 11754\Lawyers Title adv. Gould, et al. - 307\Ten Lofts\Ten Lofts Limited Objection to Summit Settlement_5_27_A.doc 
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