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10 UNITED STATES BANKRUPTCY COURT

11 DISTRICT OF ARIZONA

20 Inre Chapter 11

13

MORTGAGES LTD., Case No. 2:08-bk-07465-RJH

14 || an Arizona corporation,
LIMITED OBJECTION TO, AND

15 RESERVATION OF RIGHTS

Debtor. REGARDING, MOTION FOR

16 APPROVAL OF SETTLEMENT

17 BETWEEN ML MANAGER AND
JEFFREY C. STONE, INC., DBA

18 SUMMIT BUILDERS (PROCEEDS
FROM SALE OF OSBORN HI/TEN

19 LOFTS)

20

21 OBJECTION

22 Fidelity National Title Insurance Company, in its corporate capacity and as successor

23 by merger to Lawyers Title Insurance Corporation (“Fidelity”), by and through its counsel,

24 hereby submits this Limited Objection and Reservation of Rights relating to the Motion for

25 Approval of Settlement Between ML Manager and Jeffrey C. Stone, Inc., DBA Summit Builders

26

(Proceeds From Sale of Osborn 111/Ten Lofts) [Docket No. 3218] filed on May 16, 2011

17
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1 || (“Settlement Motion”) by ML Manager, LLC (“ML Manager”). As set out in more detail
2 || below, the Settlement Motion is a procedurally and substantively improper attempt by ML
3 || Manager to secure adjudication by this Court of issues that are already before the Superior
4 || Court of Arizona, in and for Maricopa County (“State Court”). This Limited Objection and
5 || Reservation of Rights is supported by the following Memorandum of Points and Authorities
6 ||and the Declaration of Homer Duvall Ill, which is attached hereto as Exhibit 1 (“Duvall
7 || Declaration”), along with the exhibits attached thereto.
8 RESERVATION OF RIGHTS
9 Fidelity was never served with the Settlement Motion nor with any prior papers or
10 || process from this Court, including, without limitation, the Notice of Hearing on Motion for
11 || Approval of Settlement Between ML Manager and Jeffrey C. Stone, Inc., DBA Summit Builders
12 || (Proceeds From Sale of Osborn Il1/Ten Lofts) [Docket No. 3219] (“Notice”) or the Order
13 || Granting Motion to Shorten Notice and Accelerate Hearing on Various Motions [Docket No.
14 (13222]. Indeed, Fidelity only learned of these proceedings by letter dated May 20, 2011
15 || [Duvall Declaration, 12] and has endeavored to prepare and file this Limited Objection and
16 || Reservation of Rights on shortened time. By doing so, Fidelity specifically reserves all
17 || objections to any prior proceedings ML Manager has brought before this Court without notice
18 ||to Fidelity and further reserves the right to seek the continuance or adjournment of the
19 || hearing on the Settlement Motion in the event that the Court is inclined to grant any of the
20 || relief ML Manager seeks therein and to supplement these papers.
21 MEMORANDUM OF POINTS AND AUTHORITIES
22 || 1. BACKGROUND
23 A. The Property and the Policy
24 On August 22, 2006, Lawyers Title Insurance Company (Fidelity’s predecessor) issued
25 ||in favor of Mortgages Ltd. (“Debtor”) a Loan Policy of Title Insurance, No. H23-Z2025296
26 || (“Policy”) pertaining to a loan secured by a development known as Osborn I11/Ten Wine
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1 || Lofts, located at 7116 and 7126 East Osborn Road (the “Property”). [A copy of the Policy is

2 ||attached as Exhibit A to the Duvall Declaration.] Subject to the terms, conditions, and

3 || exclusions therein, the Policy insured the Debtor and certain other entities (collectively, the

4 ||“ML Parties”) against certain defects of title to the Property, including the lack of priority of

5 || the lien of the insured deed of trust over certain mechanic’s liens.

6 Following the commencement of these bankruptcy proceedings in June 2008, certain

7 || mechanic’s lien claimants (collectively referred to as “Summit™) filed actions in State Court

8 ||that were eventually consolidated under the caption Jeffrey C. Stone, Inc. d/b/a Summit

9 || Builders v. Osborn Ill Partners LLC, Case No. CV2008-033080 (“State Case”). The Debtor
10 ||tendered the defense of the State Case to Fidelity under the Policy, and Fidelity accepted
11 || defense of the claims therein under reservation of rights. Fidelity appointed Scott Malm of
12 || Gust Rosenfeld P.L.C. to defend the ML Parties in the State Case, and the State Case
13 || proceeded forward, and remains pending, in State Court.
14 Meanwhile, The Official Committee of Investors’ First Amended Plan of
15 || Reorganization Dated March 12, 2009 [Docket No. 1532] (“Plan”) was confirmed by this
16 ||Court on May 20, 2009, pursuant to its Order Confirming Investors Committee’s First
17 || Amended Plan of Reorganization Dated March 12, 2009 [Docket No. 1755] (“Confirmation
18 || Order”). The Plan created a series of separate limited liability companies to hold loans that
19 ||the Debtor had issued to various borrowers. One such entity was Osborn Ill Loan, LLC (the
20 ||“Loan LLC”), which is a party to the settlement agreement the Court is being asked to
21 || approve pursuant to the Settlement Motion. ML Manager, which was also created pursuant to
22 || the Plan, is the manager of Loan LLC.
23 Following confirmation of the Plan, Fidelity-provided counsel continued to actively
24 || defend the ML Parties in the State Case. Cross-motions for summary judgment were filed in
25 || October and November 2010, and — contrary to the assertion in the Settlement Motion that
26
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1 || Fidelity has terminated defense of the State Case — Mr. Malm and his law firm continue to
2 || represent the ML Parties and continue to be paid by Fidelity.!
3 B. The Sale Order
4 In late 2010, without any notice to Fidelity, ML Manager sought, and this Court
5 ||ultimately issued, the Order Approving Motion to Sell Real Property Free and Clear of Liens,
6 || Claims Encumbrances, and Interests [Docket No. 2976] entered October 1, 2010 (“Sale
7 || Order”). ML Manager procured the Sale Order, even though neither the Plan nor the
8 || Confirmation Order requires or contemplates such approval and even though the Court did
9 || not retain jurisdiction to approve sales by the Loan LLC. To the contrary, the Loan LLC’s
10 (| decisions with respect to the sale of property appear to rest entirely with the holders of a
11 || majority in dollar amount of membership interests in the Loan LLC, and in no event require
12 || Court approval:
13 The Reorganized Debtor will not do the workout or settlements or foreclosures
14 on the Loans but may assist ML Manager LLC and its portfolio or asset
managers as requested. All Major Decisions (which is defined in the Loan
15 LLC operating agreement) on a Loan (such as the sale of the loan, the
16 refinancing of the loan, any settlements or loan modifications affecting major
terms) must be approved by a written vote of a majority in dollar amount of
17 the members of the applicable Loan LLC.
18 ||[Disclosure Statement [Docket No. 1531] § 11(D) (emphasis added)]?
19
! Indeed, Fidelity has paid Gust Rosenfeld’s fees for work performed in regard to the Lien
20 || Claims as recently as April 29, 2011 [Duval Declaration 16].
21 |2 In its Motion to Sell Real Property Free and Clear of Liens, Claims, Encumbrances, and Interests
[Docket No. 2923] filed September 3, 2010 (the “Sale Motion”), ML Manager asserted that it
22 || “believes it is prudent and necessary to seek Bankruptcy Court approval of the sale” to “insure a
smooth closing” and “aid in the implementation of the Plan.” Sale Motion at 3:17-20. In support of
23 the Court’s jurisdiction, ML Manager relied on “sections 9.1(¢e), (g), and (h) of the Plan . .. .” Id. at
24 4:11-13. Section 9.1(e) of the Plan vests the Court with continuing jurisdiction to “determine all
controversies and disputes arising under, or in connection with, the Plan and all agreements or
o5 releases referred to in the Plan, and any disputes regarding the administration of the Estate by the
Liquidating Trustee.” Section 9.1(g) of the Plan vests the Court with continuing jurisdiction to
26 || “effectuate payments under, and performance of, the provisions of the Plan.” Section 9.1(h) vests the
Court with continuing jurisdiction to “determine such other matters and for such other purposes as
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1 The Sale Order recites that “notice to creditors, interested parties and the non-
2 || transferring pass-through investors of the Motion and the hearing date was served,” [Sale
3 || Order at 1:26-2:2] and states that the Court “has jurisdiction over the issues presented in the
4 ||[Sale] Motion and the Court’s hearing thercon were [sic] duly and properly noticed.” [Id. at
5 1|2:11-12] The Sale Order authorized ML Manager to sell the Property for $19.5 million, and
6 || included the following proviso:

7 Nothing in this Order, including, without limitation, the escrowing of the Sale

Proceeds, shall waive, release or impact the coverage or liability of the title

8 insurance policy for the payment of the alleged mechanic’s liens.

9 ||1d. at 4:2-5. Again, Fidelity had no notice whatsoever that ML Manager sought the Sale
10 || Order or that the Court was being asked to make findings related to whether the Sale Order
11 | had any “impact” on “the coverage or liability of the title insurance policy . ...” Id.

12 Under the Sale Order, a portion of the sale proceeds was placed in escrow (“Escrowed
13 || sale Proceeds”) to address the Summit mechanic’s liens that are the subject of the State Case:
14 . . .

To address the Summit Objection to the extent necessary to permit the sale as
15 provided in this Order, . . . the sum of $3,445,095.79 shall be deposited and
16 held in escrow (the “Escrowed Sale Proceeds”) for the sole benefit of Summit

Builders and ML Manager, free from any other claims or interests . . . , with
17 the alleged liens and interests of Summit Builders and ML Manager to attach
18 to the Escrowed Sale Proceeds in the same manner, extent and priority that

such liens and interests held in the Property . . . immediately prior to the sale of
19 the Property provided for in this Order.
20 :

[Sale Order at 3:13-22.]
21 Fidelity did not learn of the sale of the Property or the existence of the Escrowed Sale
22 Proceeds until months later, when it received a letter from ML Manager stating that the
23 Property had been sold [Duvall Declaration {7 & Exhibit B]. Although the legal effect of the
24 sale will ultimately be determined in State Court, where Fidelity has commenced a
25
26 || may be provided in the Confirmation Order.” ML Manager’s assertion that any of these provisions
support the relief sought in the Sale Motion is without merit.
Casg 2:08-bk-07465-RJH Doc 3233 Filed 05/2741 Entered 05/27/11 17:37:43 Desc
Main Document  Page 5 of 85




1 || declaratory judgment action regarding its obligations (if any) under the Policy, it is Fidelity’s
2 || position that the sale vitiated any coverage that may have existed. In particular, the Policy
3 || provides that coverage will “continue in force . . . in favor of an insured only so long as the
4 |linsured retains an estate or interest in the land, or holds an indebtedness secured by a
5 ||purchase money mortgage given by a purchaser from the insured, or only so long as the
6 || insured shall have liability by reason of covenants or warranty made by the insured in any
7 || transfer or conveyance of the estate or interest.” [Duvall Declaration 112 & Exhibit A
8 || (Conditions & Stipulations § 2(b)).]
9 C. The Summit Settlement
10 On January 10, 2011, ML Manager notified Fidelity for the first time -- and nearly
11 ||three months after the sale of the Property had occurred -- that the Property had been sold and
12 || explained that ML Manager was negotiating a Morris-type settlement® with Summit in the
13 || State Case. ML Manager informed Fidelity that the ML Parties intended to settle the State
14 || Case, with or without Fidelity’s consent.
15 Fidelity responded by explaining that ML Manager had failed to provide adequate
16 ||information regarding the proposed settlement with Summit, and that based on the
17 || information currently available to Fidelity, the settlement with Summit was not reasonable
18 || given the viable defenses on the merits of the claims. Fidelity further noted that the sale of
19
20 ||® The term “Morris agreement” is generally used to describe a settlement agreement in which an insured
defendant, being defended under a reservation of rights, admits to liability, stipulates to a judgment, and
21 || assigns to the plaintiff his or her rights against the liability insurer in exchange for a promise by the plaintiff
not to execute the judgment against the insured. United Services Auto. Ass’n v. Morris, 154 Ariz. 113,
22 || 741 p.2d 246 (1987). In such cases, the insurer is entitled to intervene in the case to contest the
“reasonableness” of the settlement (i.e., the plaintiff must show that there was no fraud or collusion
23 against the insurer, and that, based on “the merits of the case,” a reasonably prudent person would
24 enter into the settlement and stipulated judgment if they were paying the judgment with their own
funds). Id. at 121, 741 P.2d at 254. Fidelity does not believe that the proposed settlement with
o5 Summit is even a Morris-type settlement. As discussed below, Fidelity has in fact intervened in the
State Case to address the proposed settlement with Summit. The State Court is the appropriate court
26 || to determine the reasonableness of the settlement and to apply, if appropriate, the Morris standards.
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1 || the Property (without the consent of or even notice to Fidelity) appeared to have vitiated any
2 || coverage under the Policy.* [Duvall Declaration §10 & Exhibit E]
3 Tellingly, the settlement struck between the ML Parties and Summit (which this Court
4 ||is being asked to approve) appears to be designed to prejudice Fidelity and its rights under the
5 || Policy and in State Court. It provides, among other things, that Summit will receive $1.75
6 || million, denominated the “Lien Settlement Amount” — yet rather than actually compromising
7 || and releasing the mechanic’s liens, Summit will transfer them to ML Manager. ML Manager,
8 || in turn, purports to “preserve” those claims for prosecution against Fidelity:
9 Nothing contained in this Agreement or the Escrow Instructions shall
prejudice, impair, or affect in any way any claims that ML Manager may hold
10 arising under any policy of title or other insurance, . .. all of which claims are
11 specifically preserved for the benefit of ML Manager. ... Summit has no right
or interest therein, or to any recoveries thereon.
12
With the coverage issues under the Policy coming to a head, Fidelity moved to
13
intervene in the State Case -- where it anticipated such issues would arise and where they
14
properly belong -- to contest the reasonableness of the settlement the ML Parties had reached
15
without Fidelity’s consent on April 19, 2011. Fidelity’s motion to intervene was granted.
16
Additionally, Fidelity commenced a declaratory judgment action in State Court regarding
17
coverage under the Policy [Duvall Declaration 112 & Exhibit G]. Also, and contrary to the
18
assertion in the Settlement Motion, Fidelity has not withdrawn its defense of the ML Parties
19
in the State Case. [Duvall Declaration 6] Accordingly, and pursuant to both the State Case
20
and the declaratory judgment action, the rights and obligations of the parties vis-a-vis the
21
22
23 L : I
“ In that same letter, Fidelity also stated that: (1) the proposed settlement did not fall within the
24 || parameters of a Morris agreement and (2) consummating the settlement would breach the insurance
contract created under the Policy. Additionally, Fidelity requested more information concerning the
25 || sale of the Property and the proposed agreement with Summit, which was never provided by ML
Manager.
26
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1 || Policy and the Property sit squarely before the State Court, where they belong and where they

2 || will be adjudicated in due course.

3 D.  The Settlement Motion

4 ML Manager, however, seems to have other plans. On May 16, 2011, without prior

5 || notice to Fidelity and without the State Court’s consideration of the settlement with Summit,

6 || ML Manager filed the Settlement Motion with this Court. Apparently attempting to bootstrap

7 || a perceived jurisdictional hook from the Sale Order (which provided that the Escrowed Sale

8 || Proceeds “shall be disbursed only pursuant to further Order of this Court”), ML Manager now

9 || asks the Court to rule on the reasonableness of the settlement between the ML Parties and
10 || Summit in the State Case. ML Manager makes this highly irregular request even though (1)
11 ||the State Case was filed in State Court after the petition date and has never been before this
12 || Court; and (2) the Plan was confirmed in this case over two years ago, and nothing in the Plan
13 || or the Confirmation Order purports to retain jurisdiction to approve settlements like this.
14 || Notably, unlike the Sale Motion (which at least purported to identify a jurisdictional basis),
15 || the Settlement Motion makes no pretense of falling within the retained jurisdiction provisions
16 || of the Plan or Confirmation Order.
17 Aside from the release of the Escrowed Sale Proceeds, which could be accomplished
18 ||by a simple stipulation between ML Manager and Summit, presented for this Court’s
19 || approval, the sole purpose of the Settlement Motion appears to be ML Manager’s attempt to
20 || prejudice Fidelity’s rights under the Policy and in State Court. If that were not the purpose of
21 || the Settlement Motion, then:
22 e Why is ML Manager asking the Court to specifically find that the settlement of
23 litigation between two non-debtors, which has never been before the Court, “is
24 fair and reasonable in all respects” [Settlement Motion at 6]?
25 e Why is ML Manager asking the Court to enter an order providing that “the
26 payment to Summit from the Escrowed Sale Proceeds” does not “waive,
Casg 2:08-bk-07465-RJH Doc 3233 Filed 05/27/41 Entered 05/27/11 17:37:43 Desc

Main Document  Page 8 of 85




1 release, or impact the coverage or liability of the Title Policy for payment of the
2 alleged mechanic’s liens” [1d.].
3 Finally, given that the primary, if not sole, purpose of the Settlement Motion is to
4 || prejudice Fidelity’s rights in State Court and under the Policy, ML Manager’s failure to serve
5 || Fidelity with the Settlement Motion is particularly suspicious — especially where the
6 || Settlement Motion is being heard on shortened time. ML Manager sent the Settlement
7 || Motion to Fidelity’s counsel as an enclosure to a letter on May 20, 2011 — just five business
8 || days before the scheduled hearing. Such “notice” accords with neither the letter nor the spirit
9 || of the Bankruptcy Code and the Bankruptcy Rules.
10 [{Il.  THE SETTLEMENT MOTION IS PROCEDURALLY IMPROPER AND
WHOLLY UNNECESSARY
1 If all that ML Manager wanted from this Court was authorization to release the
12 Escrowed Sale Proceeds created under the Sale Order, then ML Manager could simply have
13 sought approval of a stipulation between ML Manager and Summit (the only two entities with
14 any rights to the Escrowed Sale Proceeds under the terms of the Sale Order), or by a motion
1> brought under Section 105 of the Bankruptcy Code.® Instead, however, ML Manager asks the
16 Court to substantively approve — over two years after confirmation of the Plan — a settlement
o of claims between non-debtors relating to litigation that was commenced post-petition and has
18 long been pending in State Court. ML Manager’s request should be rejected out-of-hand. It is
19 procedurally, substantively, and jurisdictionally improper.
20 As a threshold matter, “all courts that have addressed the question have ruled that once
21 confirmation occurs, the bankruptcy court’s jurisdiction shrinks.” In re Gen. Media, Inc., 335
22 B.R. 66, 73 (Bankr. S.D.N.Y. 2005), citing, inter alia, N. Am. Car Corp. v. Peerless Weighing
23 & Vending Mach. Corp., 143 F.2d 938, 940 (2d Cir. 1944) (“We have had occasion before to
24
25 IIs It is worth reiterating that this minimal level of involvement by the Bankruptcy Court is only
26 || required due to ML Manager’s needlessly involving this Court in the sale of the Property over 18
months after the Plan was confirmed.
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1 || deplore the tendency of District Courts to keep reorganized concerns in tutelage indefinitely
2 || by orders purporting to retain jurisdiction for a variety of purposes . ... Since the purpose of
3 || reorganization clearly is to rehabilitate the business and start it off on a new and to-be-hoped-
4 ||for more successful career, it should be the objective of courts to cast off as quickly as
5 || possible all leading strings which may limit and hamper its activities and throw doubt upon its
6 || responsibility.”)); see, e.g., Sw. Marine, Inc. v. Danzig, 217 F.3d 1128, 1140 (9th Cir. 2000)
7 || (“[O]nce the bankruptcy court confirms a plan of reorganization, the debtor is free to go about
8 || its business without further supervision or approval of the court, and concomitantly, without
9 || further protection of the court.”).
10 As ML Manager recognized when it filed the Sale Motion (which, unlike the
11 || Settlement Motion, at least “went through the motions” of identifying a jurisdictional basis
12 || for the relief sought [Sale Motion at 2:16-20 & 3:11-22]), post-confirmation jurisdiction
13 || requires a showing that (a) the Court retained jurisdiction over the particular matter at issue,
14 |land (b) there is a “close nexus” to the bankruptcy plan or proceeding. Id., citing In re
15 || Pegasus Gold Corp., 394 F.3d 1189, 1194 (9th Cir. 2005). Here, Fidelity can find nothing in
16 |[the Plan, the Confirmation Order, or any other order of this Court requiring or even
17 || permitting any of the Loan LLCs created pursuant to the Plan to seek the Court’s approval of
18 || settlements reached with third parties. To the contrary, the decision to settle a suit to which
19 ||any of the Loan LLCs is a party appears to rest entirely with the affected Loan LLC:
20
21 The Reorganized Debtor will not do the workout or settlements or foreclosures
on the Loans but may assist ML Manager LLC and its portfolio or asset
22 managers as requested. All Major Decisions (which is defined in the Loan
LLC operating agreement) on a Loan (such as the sale of the loan, the
23 : : e . : .
refinancing of the loan, any settlements or loan modifications affecting major
24 terms) must be approved by a written vote of a majority in dollar amount of the
o members of the applicable Loan LLC.
26
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1 || [Disclosure Statement [Docket No. 1531] § I1I(D)]. Unless the various Loan LLCs are to

2 || remain “in tutelage indefinitely” [N. Am. Car Corp., 143 F.2d at 940], there would appear to

3 || be no basis for this Court to pass on the reasonableness of post-confirmation settlements by

4 || ML Manager or the Loan LLC of claims pending in other courts. Nor does it appear that any

5 || other settlement approval motions of this sort have ever been brought by ML Manager.

6 And beyond the subject-matter-jurisdiction infirmities of the Settlement Motion, the

7 || fact remains that courts cannot modify the rights of affected parties without affording proper

8 || notice and opportunity to be heard. E.g., In re Johns-Manville Corp., 600 F.3d 135, 158 (2d

9 ||Cir. 2010) (holding that order was “jurisdictionally void” and violated due process where it
10 || purported to determine insurer’s rights in action to which insurer had not received service of
11 || process). See also 11 U.S.C. 8 102(1) (providing that the phrase “after notice and a hearing,”
12 ||which is used in Bankruptcy Rule 9019, means “after such notice as is appropriate in the
13 || particular circumstances”); Bankruptcy Rule 2002 (generally providing for not less than 21
14 || days’ notice of a hearing on a settlement).
15 On this record, where (a) the Settlement Motion was filed over two years after
16 || confirmation of the Plan, (b) nothing in the Plan or the Confirmation Order authorizes or
17 || requires the approval by the Bankruptcy Court of settlements that may be entered into by the
18 || various Loan LLCs, (c) the particular settlement at issue here pertains to claims filed post-
19 || petition and pending in State Court, and (d) the Settlement Motion attempts to modify the
20 |[[rights of a party (Fidelity) not before the Court, the Settlement Motion is not a proper
21 || invocation of this Court’s jurisdiction and should be denied.
22 To anticipate the counter-argument that this Court is required to approve the
23 || disbursement of the funds in accordance with the Sale Order, Fidelity would reiterate that
24 ||such a procedure is necessary only because ML Manager involved this Court in the sale of the
25 || Property in the first instance. To coin a phrase, this is “double-bootstrapping” — creating the
26 || problem via an improper Sale Order, only to “solve” it via an improper Settlement Motion.
Casg 2:08-bk-07465-RJH Doc 3233 Filed 05/27{31 Entered 05/27/11 17:37:43 Desc

Main Document  Page 11 of 85




1 Additionally, the Settlement Motion is procedurally improper to the extent that Rule
2 119019 of the Federal Rules of Bankruptcy Procedure is used as the basis for ML Manager to
3 || obtain relief from the Bankruptcy Court. ML Manager cites Bankruptcy Rule 9019 in support
4 || of the Settlement Motion; however, Rule 9019(a) does not apply here:
5 On motion by the trustee and after notice and a hearing, the court
6 may approve a compromise or settlement. Notice shall be given to
creditors, the United States trustee, the debtor, and indenture trustees as
/ provided in Rule 2002 and to any other entity as the court may direct.
8
9 (Emphasis added.)
10 Clearly, Rule 9019 does not apply to ML Manager or to the Settlement Motion. The
citation to Rule 9019 is merely ML Manager’s blatant and overreaching attempt to use the
11
well-recognized standards for a Bankruptcy Court’s approval of settlements involving a
12 . _ .
trustee or a debtor in order to have this Court apply those standards to the settlement with
13 Summit, thereby hoping to impose those standards on Fidelity and the State Court and to
1411 avoid the State Court’s consideration of the Morris standards, if applicable.’
15 Having entered the Sale Order that directed that the Escrowed Sale Proceeds “be
16 || disbursed only pursuant to further Order of this Court” [Sale Motion at 3], the Court may
17 |lhave the power, outside of any granted or provided by Rule 9019, to authorize the
18 || disbursement of the Escrowed Settlement Proceeds. For example, Section 105 of the
19 Bankruptcy Code may provide power for this Court to carry out the terms of the Sale Order
20 || and direct the disbursement of the Escrowed Settlement Proceeds. However, ML Manager’s
21 || citation to -- or the Court’s reliance on -- Rule 9019 is neither appropriate nor needed here.
22
23
24 ||® The Morris standards and the Rule 9019 approval standards are not co-extensive, and Fidelity will
strongly contest any attempt by ML Manager to attempt to use the Rule 9019 approval standards (if
25 || applied by this Court), by estoppel or issue preclusion, to address or avoid the Morris standards and
the consideration thereof yet to be made by the State Court.
26
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1 IIl. THE SETTLEMENT MOTION IMPROPERLY ATTEMPTS TO BIND
FIDELITY TO AN ADJUDICATION OF ISSUES THAT ARE NOT

y) BEFORE THIS COURT

3 ML Manager would have this Court enter an order providing that the payment of the

4 Escrowed Settlement Proceeds does not “impact the coverage or liability of the Title Policy.”

5 In the declaratory judgment action filed in State Court, Fidelity has asserted several reasons

6 why coverage does not exist under the Policy, including that (a) the ML Parties no longer

v “[retain] an estate or interest in the land, or [hold] an indebtedness secured by a purchase

g ||money mortgage given by a purchaser from the insured, or ... have liability by reason of

9 covenants of warranty made by the insured in any transfer or conveyance of the estate or
10 interest,” [Duvall Declaration 112 & Exhibit A (Conditions & Stipulations 82(b)]; and (b)
11 Fidelity has no obligation to pay any settlement amounts under the terms of the Policy
12 because it has not approved any settlement [Duvall Declaration {13 & Exhibit G].

13 Contrary to relief sought by and assertions made by ML Manager in the Settlement
14 Motion, the settlement and the disbursement of the Escrowed Sale Proceeds very likely will
15 “impact” coverage under the Policy. That impact should properly be decided in and by the
16 State Court, where the State Case has been long pending, and not by this Court. In particular,
17 this Court need not and should not enter any order that could be used by ML Manager or
18 others to negatively impact Fidelity’s rights under the Policy. Indeed, and we say this
19 respectfully but firmly, this Court has no jurisdiction to enter an order that could be construed
20 |88 “rewriting” the Policy or modifying or impacting the rights and defenses of Fidelity. To do
o1 ||SO even during a case would be questionable; two years after plan confirmation, such a
99 strategem is plainly improper.

93 Furthermore, this Court has not made, and should not make, any findings that the
24 settlement is “fair and reasonable” in any Morris or other context. Any such a finding is not
o5 necessary in order for the Escrowed Sale Proceeds to be released, as referenced in the Sale
26 Order. The only apparent reason for ML Manager’s request that this Court opine on the
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1 || reasonableness of the settlement is to prejudice Fidelity’s rights in State Court by attempting
2 || to assert issue preclusion or estoppel, under the guise that the settlement has been approved as
3 || “fair and reasonable.”
4 The determinations as to whether the settlement is a Morris-type settlement and as to
5 || whether the settlement is “fair and reasonable” should be made by the State Court. As noted
6 ||above, Fidelity has already intervened in the State Case for the purpose of litigating those
7 ||issues and has initiated a declaratory judgment action in State Court regarding the Policy and
8 ||its coverage. As such, this Court need not and should not address those issues.
91[1V. IN ANY EVENT, THERE IS NO EVIDENTIARY BASIS UPON WHICH
10 THIS COURT COULD ASSESS THE FAIRNESS OR REASONABLENESS
OF THE SETTLEMENT
11 Finally, in addition to the numerous procedural and substantive infirmities identified
12 above, the Settlement Motion fails at the most basic level: it provides no evidentiary basis
13 upon which this Court can make the determination requested. Unlike Rule 9019 motions in
14 || cases over which the Court is presiding, the State Case has never been before this Court. The
15 competing summary judgment motions were brought in State Court and would have been
16 || decided by the State Court absent the proposed settlement. Nor is there any other evidence
17 (e.g., declarations or documentary evidence) regarding the merits or possible outcomes of the
18 claims in the State Case. There is, in short, no possible basis upon which the Court could
19 || assess the fairness or reasonableness of the settlement.
2011V, THE COURT SHOULD ABSTAIN FROM MAKING THE REQUESTED
21 FINDINGS REGARDING THE SETTLEMENT BECAUSE THOSE
ISSUES ARE PROPERLY BEFORE THE STATE COURT.
22 Coverage issues under the Policy and the reasonableness of the settlement should be
23 decided in and by the State Court. Even if matters impacting those issues were properly
24 before this Court, this Court should abstain from exercising jurisdiction. See In re Titan
2 Energy, Inc., 837 F.2d 325 (8th Cir. 1988) (holding that the bankruptcy court should abstain
26
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1 || from hearing action to determine liability of insurer). This Court should sua sponte abstain
2 || from hearing and considering the relief requested by Settlement Motion, “in the interests of
3 ||justice,” “in the interest of comity” with the State Court, and based on the “respect for State
4 ||law.” 28 U.S.C. § 1334(c)(1).
51||VL. CONCLUSION
6 For all the reasons set out above, the Settlement Motion should be denied. To the
7 || extent the Court is inclined to entertain the merits of the Settlement Motion, Fidelity
8 || respectfully requests a full and fair opportunity to demonstrate why the Settlement Motion is
9 || not properly before the Court and why it cannot be granted.
10 Dated this 27" day of May, 2011.
11 MARISCAL, WEEKS, McINTYRE
12 & FRIEDLANDER, P.A.
13 WN/4239
By:
14 Timothy J. Thomason
15 William Novotny
Jonathan S. Batchelor
16 2901 North Central Avenue, Suite 200
Phoenix, AZ 85012
17 Attorneys for Fidelity National Title
Insurance Company
18
19
20
21
22
23
24
25
26
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Copy sent by electronic mail on May 27, 2011, to:

Richard M. Lorenzen
Perkins Coie LLP

2901 North Central Avenue
Suite 2000

Phoenix, AZ 85012-2788
RLorensen@perkinscoie.com
Attorneys for ML Manager

Julianne C. Wheeler

SACKS TIERNEY PA

4250 N. Drinkwater Blvd., Fourth Floor
Scottsdale, AZ 85251
julianne.wheeler@sackstierney.com
Attorneys for Summit Builders
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=
o

Jay R. Graif

Jeffrey C. Matura

Nathan D. Meyer

GRAIF BARRETT & MATURA, P.C.
1850 North Central Avenue, Suite 500
Phoenix, AZ 85004
jgraif@gbmlawpc.com
nmevyer@gbmlawpc.com

Attorneys for Jeffrey C. Stone, Inc.,

dba Summit Builders
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T
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Cathy L. Reece

Keith L. Hendricks

FENNEMORE CRAIG, P.C.

3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012

creece@fclaw.com

Attorneys for ML Manager, LLC
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o ©
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N
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UNATTORNEYS\TJT\Fidelity - 11754\Lawyers Title adv. Gould, et al. - 307\Ten Lofts\Ten Lofts Limited Objection to Summit Settlement_5_27_A.doc
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DECLARATION OF HOMER DUVALL, III

I, Homer Duvall, ITI, hereby declare under penalty of perjury that
the following is true and correct to the best of my knowledge,

information and belief:

1. I am a senior major claims counsel for Fidelity National Title
Insurance Company (“Fidelity”). I have personal knowledge of the
matters set forth herein or have obtained the same from records

maintained in Fidelity’s course of business.

2. Fidelity first learned of the pending “Motion for Approval of
Settlement between ML Manager and Jeffery C. Stone, Inc., d/b/a
Summit Builders” filed in the matter In re: Mortgages Ltd., Case No.
2:08-bk-07465-RJH filed in the U.S. Bankruptecy Court, District of
Arizona (the “Bankruptcy”) by virtue of a letter dated May 20, 2011
from Richard Lorenzen to Timothy J. Thomason. I first received a copy
of that letter on Monday, May 23, 2011. Fidelity did not retain the law
firm of Mariscal, Weeks, McIntyre & Friedlander (“Mariscal Weeks”) to
represent Fidelity in the Bankruptcy until after I received this letter.
Fidelity had previously retained Mariscal Weeks to represent it in the
State Court regarding certain actions between Fidelity and persons or
entities claiming to be insureds under a certain loan policy of title

insurance, all as hereinafter more particularly described. Mariscal
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Weeks is not designated as Fidelity's registered agent for service of
process in Arizona or in any other state.

3. Fidelity’s predecessor in interest, Lawyers Title Insurance
Corporation, issued a loan policy of title insurance number H23-
7025296 (“Policy™), in favor of Mortgages, Ltd., pertaining to a loan on a
development known as Osborn III/Ten Wine Lofts, located at 7116 and
7126 East Osborn Road (“Property”). A copy of the Policy is attached
hereto as Exhibit “A”. Subject to the terms, conditions and exclusions
therein, the Policy insured Mortgages, Ltd. against potential defects in
the title to the Property, including the priority of the lien of the insured
mortgage over certain mechanics’ liens.

4, Following commencement of the Bankruptcy in June of 2008,
certain mechanic lien claimants (collectively referred to as “Summit”)
filed actions in the Superior Court of Maricopa County, Arizona (“State
Court”), that were consclidated into the caption “Jeffiey C. Stone, Inc.,
d/b/a Summit Builders v. Oshorn III Partners, LLC, Case No: CV-2008-
033080” (the “State Case”).

5. Counsel for Mortgages Ltd. tendered the State Case to Fidelity
under the Policy. Fidelity accepted defense of the claims therein, under
a reservation of rights. Fidelity appointed Scott Malm of Gust
Rosenfeld P.L.C. to defend Mortgages Ltd. and certain parties claiming
to be insureds under the Policy (collectively the “ML Parties”) in the

State Case and the matter proceeded in state court.
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6. In the State Case, cross motions for summary judgment were
filed in October and November of 2010 and, contrary to ML Manager’s
assertion that Fidelity has terminated defense of the State Case, the
firm of Gust Rosenfeld, and attorney Scott Malm, continue to represent
the ML Parties and continue to be paid by Fidelity. Indeed, Fidelity
has paid Gust Rosenfeld’s fees relative to the State Case for services
performed as recently as April 29, 2011, and continues to process bills
submitted by Gust Rosenfeld relative to the State Case. Moreover, |
have personally confirmed with Scott Malm of Gust Rosenfeld, that he
has received no correspondence from Fidelity terminating his
engagement to represent the ML Parties in the State Case.

7. Fidelity did not learn of the sale of the Property or the existence
of the escrowed sale proceeds until months after ML Manager sought,
and this Court issued, the Order Approving Motion to Sell Real
Property Free and Clear of Liens. Fidelity first learned about these
events when I received a copy of a letter, dated January 10, 2011, from
ML Manager’s counsel stating that the Property had been sold, and
informing Fidelity that ML Manager was in the process of negotiating a
settlement of the State Case it characterized as a “Morris Agreement.”
A copy of the January 10, 2011 letter is attached hereto as Exhibit “B”.
Fidelity responded by letter dated January 25, 2011. In that letter,
Fidelity requested more information concerning the proposed
settlement, explained several provisions of the Policy that may

preclude or terminate coverage, and explained that ML Manager's
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proposal was not a “Morris Agreement.” A copy of the January 25,
2011 letter is attached hereto as Exhibit “C”.

8. By letter dated January 31, 2011 ML Manager informed Fidelity
that the ML Parties intended to settle the State Case, with or without
Fidelity’s consent. A copy of the January 31, 2011 letter is attached
hereto as Exhibit “D”.

9. In February 2011 I retained Mariscal Weeks to represent
Fidelity’s interests relating to the State Case.

10. By letter dated March 8, 2011, Fidelity responded to ML
Manager explaining that ML Manager had still failed to provide
adequate information regarding the proposed settlement and that,
based on the information currently available to Fidelity, the settlement
was not reasonable given the viable defenses on the merits of the
claims. Fidelity further noted that the sale of the Property without the
consent or even notice to Fidelity appeared to have vitiated any
coverage under the Policy. A copy of that letter is attached as Exhibit
“B”.

11. On March 25, 2011 Fidelity moved to intervene in the State Case
to contest the reasonableness of the settlement the ML Parties reached
without Fidelity’s consent. On April 19, 2011, Fidelity’s motion was
granted. On May 6, 2011 Fidelity filed its Complaint In Intervention in
the State Case. A copy of Fidelity’'s Complaint In Intervention is
attached as Exhibit “F”.
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12. Fidelity has filed a declaratory judgment action regarding its
obligations (f any) under the Palicy. It is Fidelity’s position that the
sale vitiated any coverage that may have existed. In particular, the
Policy provides that coverage will “continue in force...in favor of an
insured only so long as the insured retains an estate or interest in the
land or holds an indebtedness secured by a purchase money mortgage
given by a purchaser from the insured, or only so long as the insured
shall have liability by reason of covenants or warranty made by the
insured in any transfer or conveyance of the interest or estate”. | A copy
of the complaint for declaratory judgment filed in State Court is
attached hereto as Exhibit “G”.

13. In the declaratory judgment action filed in State Court, Fidelity
has asserted several reasons why coverage does not exist under the
Policy, including, without limitation, (i) that the ML Parties no longer
retain an interest in the land or hold an indebtedness secured by a
purchase money mortgage given by a purchaser from the insured, or
have liability by reason of the covenants or warranty made by the
insured in any transfer or conveyance of the estate or interest; and (ii)
Fidelity has no obligation to pay any settlement amount under the

terms of the Policy because it had not approved any settlement.

27/ 7/73%&

Date Homer Duvall, III
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EXHIBIT A
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LOAN POLICY OF TITLE INSURANGE FC1 (0%
isseedoy Lawyers Title Insurance Corporation

"+ ROUICY NUBER

LandAmerica —_y I
Lawyers Title o Amaich o ol e ot "H23-20252057

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONSE FROM COVERAGE CONTAINED IN SCHEDULE B AND THE
CONDITIONS AND STRPULATIONS, LAWYERS TITLE INSURANGE CORPORATION, a Virginla corporaiion, heeln called ha Comparny, Insures, as

of Date of Pollcy abwwim in Schedula A agalnsl loss or damags, not excecding the Amount of [nsuranes stated In Schedula A, smlnlned ot lnzurred by
the nswed by reason of:

Tiile to U estate or interest deseribed in Schedida A befng vested other lhan as siated Herein;
Any defecl In oc Ben or encumbrance on tha title; .

Unmarkelablity of the tilke;

Lack of aright of eczass (o and from tha land;

The InvaBdity or unenforceabllty of fie llan of the Insured morlgage upan he Uls;

‘Tha privrity of any Ben or encumbrance cver tho lien of the Insured merigage;

Lack of pricsity of the {len of the Insured morgage aver any slelutory Bzn fer Services, Eabor or materfal:

{a} arsng from an Improvernent or work relaled to the land which la conlracted for or commenced prior to Date of Polley; or (b) ansing frem an
Improverment ar work felaled toihe and which ts contacted for of epmmenced subsequent bs Date of Pollcy and which ks financed in whole o in
pari by procsads of he ndeblednass securad by the Insured mortgaga which a1 Date of Polcy the insured has advanced of 13 obfigaled ta
advance;

NPpomauNS

8,  Any assestmaonls for atreel Improvemenis under construction or campieted a4 Date af Polley nol sxcepled in Schedule B which now have gained
of hereafter may gatn priority over the llen of the Inswed medgags.

9. The Invabdity or upanforceabilty of any essignmend of the insured morgage, provided tha ssalgnment 1a shewn In Scheduin A, or the fallure of
hn asafnmen) shawn i Schedule A to ves Title 1o e Insured martgage in the ramed Insured pasignee fren and daar of ad) Tena,

The Comparry will also pay ihe cosls, altorneys’ fecs and expenses lncurred b dafanse of the lilte or tha Ben of the Insurad mortgege, as nsured, but
anty Lo tho exient provided in the Conditiona ond SUpulations.

IN WITNESS WHEREOF, LAWYERS TITLE INSURANCE CORPORATION k2 couged Its gorporale name and seat to ba hemunto affized by its duly
authorized olficers, the Palicy ta becama vald when counlersigned by an nulherized officor or agent of Ihe Company.

LAWYERS TITLE INSURANCE CORPORATION

o FRdins A Choddy [

President

Attest:

Secrefary

EXCLUSIONS FROM COVERAGE

The following mallers are cxpressly mxcluded from the covarage of this pofcy and tho Company will not pay looa or damage, casts, aliernays' foes or

mq:mas which arlso by reason of;

(a} Any tzw, ordinance or govemmantal regufationa {Including but nol imXed o ulsng and zontng laws, ordinances, or regufations) resticiing,
regulating, prohibilng or retating to {f) the oecupancy, use, of enjoymeat of the land; (i) the characer, dimensions or focation of any
Improvernent mow ot hereafler erectod an the tand; (6} 2 sepacation tn ownership or g changa [o he dimensiom or ares of {he land or any pascol
of which the land is of was a part; or (Iv) smvironmental proteclion, or the effect of any vialafion of thase lawa, oidinances or govemmantal
regulatons, excepl to the extent that a nolice of tha enforcemednt thereol or @ notice of 2 defect, lkan o encumbrance resuling flom a vielalon of
alleged violalon afeclng the land has beon recorded In tho pub%e records at Date of Polcy. (b) Any governmental police powar not excluded by
{B) above, axcepl o the exdent (hal a notice of the exerdsa Lhereof or a nofco of A dafect, ik or encumbranca (esulting from 3 violation or
alleged vinfallon alfecting the land hag boen recerded In Lha publl racords al Dade of PoYcy.

2, Rights of eminend domain unlass nadcs of e exercisa tharewd has been recorded In the public reconds o1 Dale of Palicy, il nol exciuding from
coverage Ly laking which has oceurred prlor ie Date of Policy which wouls bo binding on the fghts of B purchaser for value withoul knowfedpe.

3, Defects, Bens, encumbrmnces, adverse claims or olher matiers: (o) crealed, suffered, assumied or agreed to by the insured clalmani; () not
known lo lhe Garnpany, nol recordad [n the pubfc records al Date of Poficy, bul known Lo the Insured clafmant and nol disclosed in wiiting to the
Company by the Inswed cfalmant prar to the dale tha insured dalmant becamo an nsused under this palley; (c) msulllng &n no loss or damaga lo
tha insurad claimant; {d) allaching or created aulrsequent io Dale of Polcy (except {o tha extent that this policy Insures the piadty of the 2en of
the Insurod mongage over eny sialutoey Ken for servioos, labor or materdal); of (o) resuling in loss or damege which would not hava beon
sustzined If the ingived glaimant had peid vahto Jor the Insured morgage.

4.  Unanforceabllity of iha lfen of Lhe Insvred martgags bacgusa of o inablity or fafue of the inswrod al Dals of Polcy, or the mabEly or fallum of
any stheequant owner of tha Indehitedness, to comply with appicable doing business 1awa of tha alale Inwhich the (and la sialed.

5. Invakily or unenforesabiity of the Nen of e insurnd morgaga, o dalm therect, which arfses cul of the tmmaction evidenced by tha knsured
mosigege ond s based upon WsLIY OF By consumer crodi protection or tuth in lendng taw.

8. Any slebulory (len for servicas, [abor or matestals (or the elalm of prorily of &y statulory ffon for services, labor or matarials ovor the zn of the
inswed morigags) ansing frof an impovement of work redated Lo the Jand which Is contrected for and cormumenced subdequent lo Dala of Pokcy
and s nol fnanced In whote or In perl by proceeds of tho lndabledness sacurcd by the insured morigage which 2! Dale of Pollcy Lhe lruumd has
advanced of ks obigaled W advanca,

7. Any ciim, which ariees gul of Da tansachon croating Lho Interest of the morgageo Insured by (s policy, by reason of he operation of federal
bankruptecy, alale tnolvonsy. or stmbar credlor rights taws, thatts based o
{a) B lansaction crealing hn Wlsrest of the tnaured morigages belng deamod a fudulent comveyance of fraudulont benster; or
{) o subordinagan of the interest of {ha Insured martgagea a3 & result of the appliceton of the dodiina of equiinble qubordination; or
{c} e tansaction creafing ha tnterast of the nsurad morgagee being doomed a preferenllal irpnafer excep] whera the preferonfal iransfer

rexulls from tho falure:
M to Grnely record the Instrument of transfer, of
@ of such rocordation 1o impart nolica to 8 purchaser (o value or g Judgmant or len cedilor.
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Lawyers Title Insurance Corporafion
Magnus Title Agency, Issuing agent

SCHEDULE A
Amount of [nsurance: Date of Pollcy: Order No. 02-02008017-711-VE
$41,400,000.00 ~ August 22, 2006

) Policy No. H23-2025296
To Instrument No. 2006-11163142

Loan Ref: 851106

Type of Coverage:  ALTA Extended Coverage Loan Policy
1. Name of Insured:

MORTGAGES LTD., an Arizena corporation, its successors andfor assigns =

2. Tha estate or Interest in the fand covered by this Policy is:

Fee

3. Tifle fo the estate hersin described Is vested in:
OSBORN Il PARTNERS, L.L.C., an Arizona limited liability company =~

4. The insured morfgage and asslgnments thereof, If ahy, are described a9 follows
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Order No. 02-020068017

Policy No. H23-2025296

. Loan Ref; 851106

a. Deed of Trust, Assignment of Rents and Security Agreement glven to secure an indebtedness

In the original principal amount shown therein, together with any and all other obligations
secured thereby

Dated: AUGUST 14, 2006 . :

Trustor: OSBORN Il PARTNERS, LLC, an Arizona lirmlted llability company
Trustee; SCOTT M, COLES, a licensed real estate broker

Beneficiary: MORTGAGES LTD., an Arfzona corporation

Amount $41,400,000.00

Recorded: AUGUST 22, 2006

In: RECORDING NO. 2006-1116307 —

Thereafter, 44.086% of the beneficial interest under said Deed of Trust was asslgned by
Instrurnent:

Recorded AUGUST 22, 2006

Document No. 2006-1116309 -

Assignee RONALD M. ANATOLE, Trustee of The Ronaid M. Anatole Family

Trust Agreemeni dated September 25, 1979, as to an undivided
0.184% interest; MERLE R. ARLEN, Trustee of the Merle and Norma
Aren Famlly Trus! dated January 6, 1997, and any amendments
fhereto as to an undivided 0.64 1% Interest; ALAN BANDLER AND
TERRI L. BANDLER, husband and wife as Joint fenants with right of
survivorship, as to an undivided 1.908% [nterest; MARGELLE BIJOU-
SHACKNAI, wife of Gideon Shacknai, as her sole and separate
property as to an undivided 0.947% interest; RICHARD M. BRENNER,
a single man as to an undivided 0.569% Interest; DAVID MORELAND
AND KRISTY MORELAND, husband and wife, as joint fenants with
right of survivorship, as to an undivided 0,382% interest; MP{122009
L.L.C., an Arizoha limited liabilly company, as to an undivided 9.148%
interest; MF062011 LLL.C., an Arlzona limited llability company, as to
an undivided 3.284% interest; MP122030 L.L.C., an Arizona limited
llability company, as to an undivided 23.685% Interest; MORTGAGES
LTD. OPPORTUNITY FUND MP142 L.L.C., an Arizona fimited liability
company, as to an undivided 1.145% Interest; MORTGAGES LTD.
OPPORTUNITY FUND MP13 L.L.C., an Arizona limited liabltity
company, as to an undivided 0.992% Interest; MORTGAGES LTD.
OPPORTUNITY FUND MP14 LL.C., an Arlzona limlted ilabllity
company, as to an undivided 1.145% interest NECHELLE E.
WIMMER, a single woman as to an undivided 0.076% interest;

5. The land referred to in this policy is located In Maricopa County, Arizona, and Is described as
foliows:

See Exhibit A attached hereto and made a part thereof
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Order No. 02-D20068017
Polley No. H23-Z025296
Loan Ref: 851106

Exhibit A
PARCEL NO. 1:

Lot 8, ORANGE ACRES, a subdivielon recorded in Book 31 of Maps, page 14, records of
Maricopa County, Arizona;

EXCEPT the North 22.00 feel; and
EXCEPT the South 40.00 fest thereof.

PARCEL NO. 2:

Lot 6, ORANGE ACRES, a subdivision recorded in Book 31 of Maps, page 14, records of
Maricopa County, Arizona;

EXCEPT the following described property:
BEGINNING at the Northwest comer of szid Lol 6;
thence South along the West Iine of said Lot 6, a distanca of 22.00 feet to a poing

thence East along a line 22.00 feet Soulh of and parallel with the Narth line of said Lot 6, a

distance of 16.66 feel to the beginning of a tangent curve concave Southwesterly and having a
redlus of 70.00 feet;

thence Southeasterly along the arc of sald curve, through a cenlral angle of 90 degrees 56
minutes 41 seconds, a distance of 111.1 feel fo 2 point of tangency with a line lying 22.00 feet
Wast of and parafiel ‘with the East fine of said Lot 5;

thence South along said parallel line, 2 distance of 161,07 feet to the beginning of a tangent
curve concave Northweslerly and having 2 radius of 16.00 feel;

thence Southwesterly along the arc of said curve, through a cenfral angle of B9 degrees 04
minutes Q0 seconds, a distance of 23.3 feet to a point of tangency with a line lying 40.00 feet
Narth of and parallel with the South line of said Lot 6;

thence West along said parallel line to a point on the West line of sald Lot 6;

thence South along the West line of sald Lot 6 to the Southwest corper thereof;

thence East along the South line of said Lot 6 t© & point of intersection with the East line of the
West 24.18 fest of said Lot 6;

lhence North along sald East line, a distance of 33.00 feet to a point;

thence East along a fine 33.00 feet Norh of and paralle] with the South line to a point on the East
line of said Lot 6;

thence North along the East iine of seid Lot 6 o the Northeast corner Ihereof;

thence West along the North line of sald Lot 6 to the Northwest comer thereof and the TRUE
POINT OF BEGINNING; and

EXCEPT the Soulh 33.00 fect of the South half of Lot 6, ORANGE ACRES, except the West
24.18 feet thereof,
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Order No. 02-02006017
Polley No, H23-Z025296
Loan Refl: 851106

PARCEL NO. 3:

Lot 10, ORANGE ACRES, a subdivislon recorded in Book 31 of Maps, pags 14, records ol‘
Maricopa Counly, Arizona;

EXCEPT the South 40.00 feet thereof; and
EXCEPT the North 22.00 feet thereof.

PARCEL NO. 4

The West half of Lot 12, ORANGE ACRES, a subdivisien recorded In Book 31 of Maps, page 14,
records of Marlcopa County, Arizona;

EXCEPT the North 22.00 feet; and

EXCEPT the North 7.00 feet of the Soulh 40.00 feet thereof.

PARCEL NO. &:

The East haif of Lat 12, CRANGE ACRES, a subdivision recorded In Book 31 of Maps, page 14,
" records of Maricopa County, Arizona;

EXCEPT tha North 22.00 feet; and
EXCEPT the South 40.00 feet thereof.
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Qrder No. 02-02006017
Policy No. H23-2025296
Loan Ref: 851106

This policy does not Insure agalnst loss or damage, nor against costs, attorneys' fees or expenses, any or
all of which arise by reason of the following:

SCHEDULE B, Part [

1. TAXES AND ASSESSMENTS collectible by the County Treasurer, a lien not yet due and payable
for the followlng year:
2006

2. WATER RIGHTS, claims or title to water, and agreements, covenants, conditions or rights

incidont thereto, whether or not shown by the public records.

This excaption Is not limited by reason of the disclosure of any matter relating to Water Rights as
may be set forth elsewhere in Schedule B. .

3. Reservalions or exceptions in Patents or in Acts authorizing the Issuance thereof. ~
4 THE LIABILITIES, OBLIGATIONS AND BURDENS Imposed upon said land by reason of

incluslon within the Salt River Project Agricultural improvement and Power Disfrict and
Agricultural [mprovement Districts. (All liablllies and obligations due to date are pald)

5. RESTRICTIONS, CONDITIONS, COVENANTS, RESERVATIONS, including but not limited to
any recitals creating easements, llabllifies, obllgalions or party walls, omitting, if any, from the
above, any restriclions based on race, color, religlon sex, handicap, famifial stalus or nalional
origln contalned in instrument:

Recorded In Book 88 of Miscellaneous
Page 243 .
G. All matters set forth on DISCLOSURE AGREEMENT recorded April 13, 2004 In Recording No.
2004-9389652. —
7. EASEMENT and rights incidenl thereto, as set forth in instrument;
Recorded in Docket 3661
Page 551
Pumose road and highway (Affecls Parcel 2) ~-
a. EASEMENT and rights incldent thereto, as set forth In Instrument:
Recomed in Docket 8013
Page 426
Purpose communication facilities {(Affects Parcel 5) --
9. EASEMENT and rights incident thereto, as set forth In instrument:
Recorded In Document No. 2008-0496752
Pumose acecess (Affects Parcel 2) ~—

10. EASEMENT and rights incident thereto, as set forth In Instrument:

Recorded in Document No, 2008-0496753
Purpose sight distance (Affects Parcel 2) —

1. All matters as disclosed by RECORD OF SURVEY recorded in Book 791 of Maps, page 34
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Order No. 02-02006017
Policy No. H23-Z025286
Loan Ref: 851105

SCHEDULE B, Part i}

In addilion to the matfers as set forlh in Part | of this Schedule, the {itle to the eslate or interest in the land
described or refermed fo in Schedule A is subject to the following matters, if any be shown, but the
Company Insures that such matters are subordinale to the llen o charge of the insured mortgage vpon
the estata or interest.

1. ASSIGNMENT OF RIGHTS executed:

By OSBORN Il PARTNERS, LLC, an Arizona limited ltabllity company
To MORTGAGES LTD., an Arizona corporation
Dated AUGUST 14, 2006

Recorded AUGUST 22, 2006

Pocument No. 2006-1116308

as collateral security for indebhtedness secured by Dead of Trust
Recorded [n Document No.  2006-1116307 .-

Thereafter, 44.086% interest under said Assignmeni of Rights was assigned by insirument:

Recorded AUGUST 22, 2006
Pocument No. 2006-1116310
Assignee RONALD M. ANATOLE, Trustee of The Ronald M. Analole Famlly Trust

Agreement dated September 25, 1979, as to an undlvided 0.184%
interast; MERLE R. ARLEN, Trustee of the Merle and Noma Arlen
Family Trust dated January 6, 1997, and any amendmeats thereto as {o
an undivided 0.611% interest; ALAN BANDLER AND TERRI L.
BANDLER, husband and wife as joint tenants with right of survivorship,
as to an undivided 1.908% interes; MARCELLE BMQU-SHACKNAI, wife
of Gideon Shacknai, as her sole and separate praperty as to an
undivided 0.947% interest; RICHARD M. BRENNER, a single man as to
an undivided 0.568% Interest; DAVID MORELAND AND KRISTY
MORELAND, husband and wife, as joint fenants with right of
survivorship, as to an undivided 0.382% interest; MP122009 L.L.C., an
Arizona fimited [iability company, as to an undivided 9.148% interest;
MP0&62011 L.L.C., an Arizona limiled liabllity company, as to an
undivided 3.284% interest; MP122030 LL.G., an Arizona limited liability
company, as to an undivided 23.685% interest MORTGAGES LTD.
OPPORTUNITY FUND MP12 LL.C., an Arizona limited liabllity
campany, as to an undivided 1.145% interest MORTGAGES LTD,
OPPORTUNITY FUND MP13 LL.C., an Arizona limfted llability
company, as to an undivided 0.992% inlerest, MORTGAGES LTD.
OPPORTUNITY FUND MP14 L.L.C., an Arizona [[mited liabllity
company, as o an undivided 1.145% interest NECHELLE E, WIMMER,
a single woman as ¢ an undivided 0.076% interast;

2 FINANCING STATEMENT befween:

Debtor OSBORN Il PARTNERS, LLC, an Arizona limlted liability company
Secured Party MORTGAGES LTD,, an Arizona corporatlon, andfor its assigns
Recorded AUGLIST 22, 2006

Dogsument No. 2006-1116311
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Order No. 02-02008017
Polley Na. H23-Z025296

3. THE RIGHTS OF Optionee under the lemms of unrecorded Opllon to Purchase:

Dated MARCH 23, 2006

Optionar OSBORN M PARTNERS, LLC, an Arizona limited liabfiity company
Optionee TEN LOFTS, LLC, an Arizona limlted liabliity company

Disclosed by MEMORANDUM OF ROLLING OPTION AGREEMENT

Recorded MARCH 27, 2006

Document No, 2006-0404192

The lien of said Option was subordinated to the lien of the Deed of Trust recorded In Recording
No. 2006-11168307 by Subordination Agreement recorded August 22,
20061in Recording No. 2008-1118312 -

END OF SCHEDULE B
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PRIVACY POLICY NOTICE
(15 U.S.C. 6801 and 16 CFR PART 313)

We Are Committed to Safeguarding Customer Information

in order o batter serve your needs now and [n the future, we may ask you to provide us with certain
Information. We understand that you may be concerned about what we will do with such information-
particutanly information you provide o us. Therefore, together with our Lawyers Tltle [nsurance

Corporaticn we have adopted this Privacy Pollcy to govem the use and handling of your personal
information.

Applicability

This Privacy Policy govems owr use of lhe information which you provide to us. It does not govemn the
manner In which we may use information we have obtained from any other source, such as Information
obtalned from public records or frem another person or entity,

Typos of Infenwation

Depending on which of our services you are ulilizing, the types of nonpublic personal information lhat we
rmay collect include:

¥ [Information we recelve from you on application, forms and other communications to us, whether
in writing, in person, by telephone or any other means;

¥ Inforrnation about your transactions with us, our affilialed companies, or others;

¥ Information we recelve from a consumer reporiing agency; and

>» Informatlon we receive from other people such as your Lender, Real Estate Agent, Attorney, stc.

Usa of Information

Wha request Information from yeu for our own lagitimate business purposes and not for the benefit of any
nonaffiiated party. Therefore, we will not release your information {o nonaffilialed parlies excepl: (1) as
necessary for us to provide the product or servics you have requested of us, or (2) as permitted by law.
Ve may, however, store such [nformation indefinilely, Including the perfod after which any cusiormer
relaticnship has ceased. Such information may be used for any intemal purposed, sti¢h as quality control
efforts or customer analysis. We may alse provide all of he types of nonpublic personal information listed
above to one or more of our-affiliated companies. Such affiliated companies include financlal services
providers, such as title insurers, properly and casually insurers, and trust and investment advisory
companies, or companies involved in real estate services, such as appraisal companies, home warranty
companles, and escrow compantes. Furthermore, we may also provide ali Information we collect, as
described above, to companles that perform marketing services on our behall, on behalf of our affillated

companies, or to other financial institutions with whom we or our affiliated companies have jofnt marketing
agreements.

Formar Customers

Even if you are no longer our custemer, our Privacy Policy will continue fo apply.
Confidentlality and Security

Woa will use our best efforis to ensure thak no unauthorized parties have access to any of your
information. We restict access of nenpublic Information about you to those individuals and enfities who
need to know that information fo provide preducts and services to you. We wlll use our best efforts to
train and oversee our employees and agents to ensure that your information will be handled responsibly,
Wa currently maintaln physical, eleclronle, and procedural safeguard that comply with federal regulalions
to guard your nonpublic personal information,

This notice is provided and adopted by Magnus Tifle Agency, as policy issuing agent for Lawyers Title
{nsurance Corporalion, a Member of the Landamerica Financial Group, Inc.
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Omder No.:  02-02006017-711-VE
Customer Ref: 851106
ENDORSENENT

ATTACHED TO POLICY NO. H23-Z025296
ISSUED BY

Lawyers Title Insurance Corporation

The Company hereby insures agafnst loss which satd insured shall sustain by reasen of any of {he following matters:

1. Any incomrectness In the assurance which the Company heraby gives:
{a) That there are no covenants, conditions g[;gslngtmns under which the llen of the mortgage referred 1o in

Schedule A can be cut off, subordinated, or olherwise impalred;
{b} That there are no present violations on sald land of any enforcaable covenanis, conditions or restrictions,
{c) That, except as shown in Schedule B, there are no encroachmenls of bulldings, structures or
Improvements located on said land onie adjeining lands, nor any encroachments onto said land of
buRdings, structures or improvements located on adjoining lands.

2. (a) Any future violations on sald land of any covenants, conditions or restrictions eccurring prior fo acqulsition
of title fo said estate or interest by the Insured, provided such violaliens result in impairment or loss of title
lo sald estate or Interest if Lhe Insured shall acquire such title In salisfaclion of the indebtadness secured
by such mortgage;

(b) Unmarketabllity of the fille to said estate or interest by reason of any violations on said land, accurring

prlor to acquisition of title to said estale or Interest by ihe Insured, of any covenants, conditions or
resirictions.

3. Damage to existing improvements, including lawns, shrubbery or trees:
{a) which are located or encroach upon that portion of the land subject to any easement shown in Schedule
B, which damage resulis from the exercise of the right to use or maintain such easement for the purposes
for which the same was granted or reserved.
(b} resufting from tha exercise of any right {o use the surface of said [and for the extraction or development of
the minerals excepted from the descriplion of sald land or shown as a reservation in Schedule B.

4, Any final court order or Judgment requidng removal from any tand adjeining said land of any encroachment shown
in Schedule B,

Wherever in this endersement any or all the words "covenants, conditions or restriclions” éppear, they shall not be
desmed to refer {o or include the terms, covenants and condltions contained In any lease referred to In Scheduls A.

As used herein, the words "covenants, conditions or restrictions” shall not be deemed to refer lo or Include any covenants,
conditions or restricions relating to environmental protection, except to the extent that a notice of a violation has been
recorded or filed in the public records and notf excepted in Schedule B.

The total Tliabilily of the Company under sald policy and any endorsements therein shall not exceed, in the aggregats, the
face amount of said policy and costs which the Company is obligated under the Conditions and Stipulations thereof to
Ray.

This Endorsement is made a part of sald policy and is subject to the Exclusions from Coverage, Schedules, Conditions
and Stipulations therein, except as modified by the provisions hereof.

This Endorsement Is not to be construed as fnsuring Lhe title {0 sald estate or Interest as of any [aier date than the date of
this pollcy, except as hereln expressly provided as {o the subject matler hereof,
Dated: August 22, 20606

Lawyers Title Insurance Gorporation
By:

Authorized Signatory

Endomemeant LTAA IR
(Reslrictions, Easements, Mnerals)
EnLtaz3R
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Order No.: 02-02006017-711-VE
Customer Ref: 851106

ENDORSEMENT

" ATTACHED TO POLICY NO. H23-Z026296
ISSUED BY

Lawyers Title Insurance Corporation

The Company insures the Insured that as of the effective date hereof there Is located on said land the improvements
described as under construclion, commonly known as 7116 & 7126 E. Osborn, Scotisdale, AZ 852516327, and that the
map attached to this policy shows the correct location and dimenslons of the land desciibed In Schedule A as disclosed
by those records which under the recording law impart conslructive notica as 1o sald land.

The Company hereby insures the Insured against loss which sald Insured shall sustain in the event that the assurance
herein shall prove to be incorrect.

The total liability of the Cornpany under said policy and any endorsements therein shall not excead, in the aggregate, the
face amount of this policy and costs which the Company is obfigated under the Condltlons and Stipulations hereof to pay.

Thls endorsement is made a part of said policy and is subject fo lhe Exclusions from Coverage, Schedules, Conditions
and Stipulations therein, except as modified by the provisions hereof,

This endorsement is not lo be construed as insuring the litle as of any later date than the date of said policy, except as
herein expressly provided as to the subject matter hereof.

Daled: August 22, 2006

Lawyers Tltle Insurance Corporation
By:

Authorized Signatory

_Endorsamanl UTAA 5
{Type of kmprovenienty
Enltaa5

Case 2:08-bk-07465-RJH Doc 3233 Filed 05/27/11 Entered 05/27/11 17:37:43 Desc
Main Document  Page 34 of 85



Order No.: 02-02006017-711-VE
Customer Ref: 451106

ENDORSEMENT

ATTACHED TO POLICY NO. H23-2026296
ISSUED BY

Lawyers Title Insurance Corporation

The provisions of said policy are hereby madifled and amended as of the dale hereof as to the following matters and none
other,

"Exclusion from Coverage” No. 7 is hereby deleted.

The tetal llability of the Company under said policy and any endorsements lherein shall not exceed, in the aggregate, the
faca armount of said policy and cosls which the Company is obligated under the Conditions and Stipulations thereof fo
pay-

This endorsement Is made a part of said policy and is sublect to the Exclusions from Coverags, Schedules, Conditions
and Stipulations therein, except as madified by the provisions hereof.

This endorsement Is not to be construed as insuring the title as of any later date than the date of said policy, except as
herein expressly provided as to the subject matter hereof.

Dated: August22, 2006

Lawyers Title Insurance Corporation
By:

Authorized Signatory

c = d
Endosement LTAA7 MOD}
EnCrodir

Case 2:08-bk-07465-RJH Doc 3233 Filed 05/27/11 Entered 05/27/11 17:37:43 Desc
Main Document  Page 35 of 85



Order No.: 02-02006017-711-VE
Customer Ref: 851106

ENDORSENMENT
ATTACHED TO POLICY NO. H23.Z025296
ISSUED BY

Lawyers Title Insurance Corporation

The Company Insures the insured against loss or damage susfalned by reason of fack of priarity of the llen of the insured
mortgage aver;

(a) Any environmental protection lien which, at Data of Policy, is recorded in those records established under state
statutes at Dale of Policy for the purpose of imparting construclive notice of mafters refating fo real praperty to
purchasers for value and without knowdedge, or filed In the records of the Clerk of the United Stales Disfrict Court
for the District In which the land is located, except as set forth In Scheduls B; or

(b) Any environmental proteclion lien provided for by any siale sfalute in effect at Date of Policy, except
environmental protection liens provided for by the following statutes:

NONE

This endorsement is made a part of said policy and is subject to all of {he terms and provislons thereof and of any prior
endorsements thereto. Except o the extent expressly stated, it neither modifies any of the terms and provisions of the

policy and any prior endorsements, nor does it extend the effeclive dale of the palicy and any prior endorsements, nor
dees it increase the face amount thereof.

Dafed: August 22, 2006

Lawyers Tifle Insurance Corporatlon

cbudly

Authorized Signalory

Endorsemant ALTA Form 8.1 (Mod.)

{Enviranmental Protection Lisn = NG esaantial)
Eng-14
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Order No.: 02-02006017-711-VE
Customer Ref. 851106

ENDORSEMENT

ATTACHED TO POLICY NO. H23-Z026296
ISSUED BY

Lawyers Title Insurance Corporation

The Compeny hereby insures against loss which said Insured shall sustaln by reason of any of the following matiars:
1 Any Incorreciness In the assurance which the Company hereby gives:

(a) That there are no covena or resfrictlons under which the lien of the mortgage referred to in
can be cut off, subordinated, or otherwlse impaired;
{b) Unless expressly excepted in Schedule B:

(1) There are no present violalions on sald land of any enforceable covenants, conditions or
restriclions, nor do any existing impravements on the land violate any building selback lines
shown on a plat of subdivision recorded or filed in the public records.

(2) Any instrument referred to in Schedule B as contalning covenants, conditions or restrictions on
the land does not, in addition, {i) establish an easement on the land, (i) provide for liquidated
damages: {iii) provide for a private charge or assessment; (lv) provide for an opllon to purchase, a
right of first refusal or the prior approval of a fulure purchaser or occupant.

(3) There is no encroachment of existing Improvements located on the land onlo adjoining land, nort
any encroachment of existing improvements located on adjoining land.

(4) There Is no encroachment of existing improvements located on the land onto that portion of the
land subject to any easement excepted in Schedule B.

{5) There are no notices of violation of covenants, conditions and restrictions relatihg to
environmental protection recorded or filed In the public record.

2, Any fufure violalions on said land of any exisling covenants, congltions or restriclions ocoumring prior fo acqulsition
of tile to said estate or interest by the insured, provided such vlolations result in:

(a) Invalidity, less of priofity, or unenforceability of the lien of the Insured mortgage; or

{b) loss of tille to the estate or interest in the land If the Insured shall acquire fitle in satisfaction of the
indebtedress secured by the insured morigage.

3. Damage to existing improvements, inciuding lawns, shrubbery or trees:

{a) which are located or encroach upon that pertion of the land subject to any easement shown In Schedule
B, which damage results from the exercise of the right fo maintaln such easement for the purpose for
which the same was granted or reservad;

(b) sesulting from the fulure exercise of any Tight to use the surface of sald land for the extraction or
development of minerals excepted from the description of said 1and or excepted {n Schedule B.

4. Any final court order or judgment requiring removal from any [and adjoining the land of any encroachment
excepted in Schedule B.

5. Any final court order or judgment denying the right to maintain any existing improvements on the land because of
any violation of covenants, conditions or restrictions or building selback Iines shown on a plat of subdivision
recorded or filed In the publlc records.

o] g
(Comprehensive)
En9
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Orucr No,: 02-020068017-711-VE
Customer Ref: 851106

Wherever in this endorsement the words "covenants, condlitions o restricions” appear, they shall not be deemed to refer
to or include the terms, covenants, conditions, or limitations contained in an Inslmma-nt crealing alease.

As used in paragraphs 1(b)(1) and 5, the words "covenants, conditlons or restricions" shall not be deemed to refer any
covenants, conditions or restrictions relating to environmental protection.

This endorsernent Is made a part of the policy and is subject to all of the terms and provisions lhereof and any pror
endorsements thereto. Except o the extent exprassly statad, i nefther modifies any of the terms and provisions of the
policy and any prior endorserments, nor does it extend the effective date of the policy and any prior endorsements, not
does it Increase the face amount therecf.

Wherever In this endorsement any or all the words "covenants, conditions or restriclions" appear, they shall not be
deemed to refer to or Include the terms, covenanis and condlliohs contalned in any lease referred o in Schedule A

As used herein, the words “covenants, condifions or restrictions” shall not be deemed to refer to or Include any covenants,
conditlons or restrictions refating to environmental prolection, except to the extent that a notice of a violalion has been
recorded or filed in the public records and not excepted in Schedule B.

The tolal liabillty of the Company under said policy and any endorsements fherein shall not exceed, in the aggregale, the
face amount of said policy and costs which the Company is obligated under the Condltions and Stipulations thereof 1o
pay.

This Endorsement is made a part of sald policy and is subject to the Exclusions from Coverage, Schedules, Condilions
and Stipulations {herein, except as modified by the provisions hereof.

This Endorsement is not to be censtrued as insuring the lille to sald eslate or interest as of any later date than the date of
this policy, except as herein expressiy provided as lo the subject matter hereof.

. Dated: August22, 2006

Lawyers Title Insurance Corporation
8y:

Authorized Slignatory

Endorsement ALTA S
(Comprehensive)
Eng

Case 2:08-bk-07465-RJH Doc 3233 Filed 05/27/11 Entered 05/27/11 17:37:43 Desc
Main Document  Page 38 of 85



CONDITIONS AND STIPULATIONS

1. DEFINMON OF TERMS.
The tolovdng lerms when used In this policy mean:
(8} "insured*; lhe Insured named In Schedule AL Tho lerm "insured” also Inchiday,
{1 tha owner of he indobledness securad by the Insured morgege snd
each successor bn ovmership of ihs indobtedness excapt 8 succassor who [s an obligar
wader lhe provisions of Seciion 12(c) of these CondAlons and Slipulations {reserving,
howavar, 2il dghla and defanses a9 {2 any succazzor thal he Company would have kad
againsl any prodecessof insured, unless tho surcessor acquirad the Indobledness as a
purchaser for vahm without knowledge of the aasaried defock, Een, ensumbrance,
adverse dlajm or gther maties Insured agalns! by this policy as afiecting bde 1o fhe estale
or Inlerest In the land)
{M any governmenlal agency or gevammental lnsirumentefly which s an
Insuror or guaranlor imder an [nsurnca contract or guaranty insuding or guaranteding
the Indebledness socwred by the Insured madgage, of any parl thoreof, whether named
ae an Insured herein or nol; i
{@) fte perles designated In Seclon 2(a) of these Condiions and
Glpuintions.
ih; “insured clatmant an Insured clalming loss or damago.
¢ “knowladge® or ‘Krown™  eclual knovdedge, nol consinelive knowfodge or
notica which may be Impuled b an Insured by reascn of 1ho pubile records 8s defined In
1his poliey or any olher records which Lmpart conatructive nollce of matiera affocking the
Land.

"land”:  Lhe land described or referred o In Schedula A, and mprovemends
affixed herelo which by law oonsttule real gropeny. The farm “Tand” does not ndude
any property beyond the lnes of Lhe aroa deswibed or refarred lo In Schedulo A, nor
any right, tille, Interest, estale or easemant In abulllng strests, roads, avenues, ailoys,
lenes, waye or walenways, bol nothing herala shall modity or kmil lhe exdanl (6 which 2
right ¢f 2ccess to and from the land 14 [nsued by this poly.

{&) "morlgage™ morigage, desd of Lrust, rust deed, or olher security lnatnnment.
{0 “public records™ retords eslablished under stale stalides et Dale of Pofiey foc
tho purpose of imparing congluciva nofice of mallera refaling 1o real peperly o
Fers for valuo and without m:mledge Wilh respect to Seclion 1{g){rv} of the
Exchuslens From Coverage, “publlc rrconds” shall aleo inchude emvirorunantal pretection
Ifens fied ko the records of tho dork of the United States distdct cowt for tha disbic in
which the 1and Is [ocated.

“unmarketabilty of the o™ an afeged of apparant matler affecling the title 1o
1he tord, nol eaciudod or led from coverage, which would entitfe a purchaser of
{teny pstate or Inlerost das In Schedule A or tha Insured morigage 10 be released
from Lho obligation o purchaso by vidue of a coatraciual condifion cequlring the delvery
of marketable tille.

2. CONTINUATION OF INSURANCE.

{a} After Acquisibon of Tille. The covarage of this policy shall continus In force as
of Bale of Pdllcy iIn favor of {i) an insured who acquices all or By part of tho esiale ar
Interesl In [he fand by forechsure, tuslee™s sale, conveyance 1n e of foreclosure, or
othor legal mannes which discharges the Een of lhe insured morigege; (@ a ransfemn
of the eglate o interest 50 acquired fom an inswed corporalion, provided tha transferco
Is o parent orvmgﬁmad subsidiary of the lnsurod corpormlon, and theldr corporata
sucensyoes by ope of lrw and ool by purchase, subject to any dghis or dalences

the Company may have agalnst mﬁdm&sor insureds; and (I} any govemmental -
ily

agency or govemmenla! Inslrom which atmuires ai or any pact of the estale or
Intemsel‘ﬁlsusnt o a eonlract of inswance or gua@nty insturing o guaranlaelng the
Indebledness secured by tho bnswerd morigage,

{:} Alter Conveyance of Tille. The coverage of this policy shall confinua In forco
as of Dale of Pelicy [n faver of an nsured only so fong a3 Lhe Insured motoime an estate
or inferest in the land, or holds an Indebledness secured by B purchase monoy
merigage given by a murchaser from the [nsured, o only sa long as the insured ehall
havo ¥ablity by raasen of covenants of wamanly made by the nsured [n any {aasfer or
comnvoyance of ho eslate or inlerest  This poliey shall nol contnue In forch in favor of
any porchaser from Le Insured of elther () an estale of interes! In the land, or () on
tndebledness secuwgd by a purchase money morlgage givan 1o the Insured,

(c} Amcouni of Insurance: The ameund &f Insurance after the acquisiilon or after Lha
conveyance shall In aellher event excyed the leasi gf:

{) iho Amount of Insurance etaled In Schedula A:

e smaunt of tha principal of o Indetledness secured by tha Insured
tnofigoge as of Dale of Poficy. inloresl thereon, expenses of foreclozure, amalrits
advanced pursiran) to tha nsured mortgage 1o assure compllance with bows of {o profec]
the Ben of Lhe Insured mosigaga prior to he (me of acqulsition of lhe eslate orinfereatn
e nd end soowed {hereby and reasonable amounts expondsd fo prevant
delerioralion of improsemanls, but reduced by the emount of Bl payments made; or

@) the amount pald by eny govemmenial agency of govermmental
magtrumentakty, If the egency orins Ig tho syod calmsal In the scquistion
of [he axtale of [nlovost i safisfaction of Iis Insurance confract or guaranty.

3. NOTICE OF CLAIM 10 BE GWVEN BY INGSURED CLAIMANT.

The inaured shal rofity lmﬁompa.anmpI}'InwriUng {y In case of ary Migation ay
sol fordh [ Seclion 4{a)} below, () kn case xnowledge shall coma o an Insured
hereunder of any daim of Qe or nferesl which 1s adverse 1o the tllo 1o the estele or
inlefest or the fien of the Estrad morigage, as insyured, and which might catsa losy o

for which the Co be llabla by virtus of {his paticy, or (1) B Ule to the
eslale or inlerest or the Ron of msured morkgage, as lnaured, s relecled as
unmarkelable. Uf prompt nolica shall not bo ghven 1o the Company, Lhea as 1o the
tnsurgd el Rablty of the Gompany ehall terminala with rogand to Ure matler or maliers
for whlch prompl nolca B rmequired;  provifed, howaver, thal fallure To nolify the
Comparnry shall In no case prejudics tho rghts of any Insurod under I policy unless the
Company shall be projudiced by tha failura and then only [o tha extent of lhe ejudica.

4. DEFENGE AND PROSECUTION QF ACTIONS; DUTY OF INSURED CLAIMANT
TO COOPERATE.
(8) Upon wiitten requasl by the Ingured and subject to the oplons contolned In
Section 8 of thase Condilons and Stpulations, the Company, at its gwn oot and
wihou| unreasonable defay, shall provide for the deletso of an nsured In Sligakion [n

vrhich amy und essars a claim advorss 0 Lha e of inlerest as insured, bul ordy
83 o those atated causea of aclion aleglng a dafact Nen of encumbancy or other
makter Insured agahsl by (K lnuur The Company shall heve Lhe right lo sefect
counsal of s chakca {(sublecl b lha rght of the [nsumd to object for reasonable causea)

to repraseni the insurad a6 1o thoye sioted causes of acllon and shaf not b Eable for
and villl not pay the fees of any alher counsel The Company wil nol pay any fees, costs
of expenses lacurced by tho Insured in the defense of those causas of action which
alfege matters not Insured againsi by this policy.

The Company shall have the rght, el ta cwn cosl, to lastitcte and wosecute
any aclion or proceeding or lo do any other ect which in s oplnion may ba necessary of
desirable to establish tha e to tho estats gr Interest or he Dan of the Insured
merigage, as Inswed, or lo prevent or reduwca doss or damage le he Insured. The
Company Inay tako any epgropiiale action under Lhe teans of Uhis pollcy, whether ornot
K shall be Mabls hereunder, and shall nol theroby concede Watiity or walvs any provislon
gf Ugésn l?oiw. If the Company shall exevdao s rights under this paragraph, I{ shali do so

Y.

{c} Whenover the Comﬁ;ny shal have brought an acllon or Interposed a dejense
& raquired or permitted by the provigdane of thia policy, the Company may pursye any
Yligalton lo final determinafion by a cowrl of compedant [udadicon and exprosaly
reserves Lha right, In Jta sale discrallon, 1o appeal from any adversa udgmenl or order.

{d) In all cases where ihls pollcy parmila or requiras (4e Com lo prosacule or
provide for the defonse of sny aclon or proceeding, tho ins shall secure o Lhe
Company the righl to s0 proseculo of provida defensa in the aclion o proeredng, and
#l appesls {herein, and pommit the Company e use, at ts option, tha name of the
Insured for this purposo. Whenever requesiad by the Company, the Insurad, at the
Company's expanse, shall giva tho Company all reasonoble gid S‘] in any aclion or
p , Becwing evkience, oblaining wilnesses, prosecuing or defending the acion
or praceeding, or effecling setilomant, and (i1} in any other fawfu! act which In the
opinlon of lho Company may bo necassary or desirable fo eslablch the titfa to Lhe estata
or lnletest or Lhe Fen of the Insured morgage, as lnsured, it the Company ks grejudiced
by the falure of the insured lo fornish Lhe roquired cooperalion, Lho Company’s
obhgatrons [0 1he [mufed under the policy shall terminale, nciding ooy Llablbty or
obligation {o delend, prosecuts, of conlinuo any lEgatkn, with regand to lhe motler or
matters requling such cooparation
5. PROQF OF LOSS OR DAMAGE.

In additian 1o and afier the nolicas required under Seclion 3 of these Condillons and
Sflipuations have boen povided the Cempany, & proof of loss or damage signed and -
swoin (o by the Insured clalmant shai ba fumished to Lhe Com wilhln 80 days aflar
the Insurad dalmant shall ‘dsceraln the facls glving riso o loss or damage. The
ool of loss or damage shall describo the defect ln, or fen or encumbrance an the Bla,
or oler matler insuzad against by this polcy which constitvies Lhe basls aof loss of -
damage and shall stale, lo lhe extent possible, Lhe basls of calculating the cmowunt of the
loss or damage. Il the Company s prejudicad by the Tallwe of the Insured cialmmant 1o
provida the requited praof of loss or damage. the Company’s obllgations te tho nsured
under the policy shall ferminate, Inciiding ‘any Eabllity or ohigafion 1o defend, prosecute,
or continue eny Gligation, with regard 1o the malter or mallers requking such proof of
Iass ordamane.

In addllon, the nswed damanl may reasmahﬁlymbe required o submil to
sxaminalion wndar oath by any aulhorized representalive of the Convpany end shal
preduce for examination, inspeclion and copylng, at such reasenable fmes and places
w5 ray ba designaled by any aulhorlzed repeesentalve of tha Company, 8l reconds,
books, ledpers, checks, comespondonce and memoranda, whether boarng a date
belore or ofler Dale of Pofiy, which reasonaebly pertaln fo Lhe 1os or damage, Funlhar, if
requested by amy outhorized represontabve of the Campany tha lsured daimant shall
granl ity permisslon, In vaiting, for any autherized reprasenlalve of the Company fo
examine, Inspecl and copy all rocerds, books, ledgers, checks, comespondenca and
mamevanda in the crstody of conbol of a third party, which reasonably peristy to the
laas or damage. All Infrmatlon designated as confidential Gia insured clatmant
proviied to te Compony pursuan! 1o this Seclon shall not be diackesed 1o elhers
unl=ss, In the reaso, Ldgrmnt of the Gempany, IL[s hecassary in the edministalion
of he clals Fallge of the Insured claimanl 1o submi for examinalion urder cath,
preduca olher feasonably rea:ulad nformation or granl permission lo secura
reasonably pecassary nformathon from kd parfies as ragquked [n (hs pomgreph,
unless prohibited by taw or governmental regula¥ons, shal terminale any llablBty of the
Company undar Lhs poficy as 1o hat elaim,

€. OFTIONS TO PAY OR OTHERWISE SETTLE CLAIMNS; TERMNANON OF
LIABILITY.

in case of a claim under hls policy, he Company shali have the following addiSonal

5

{0} To Pay or Tonder Paymeni of the Amount of Insurancs or fo Purchase lhe -
Indehtadnaess,

M o pay or teadar payment of Lhe emount of losurance under this policy
togelver with any casts, aliomoys' fees and expanses Incurrod- by the lnswed calmant,
which wero authosized by the Company, up fo the time of payment or tander of poymeni
and which tha Company [s obligated to pay; or

() 1o purchase the Indebledness secured by the insured marigage for e
amount owing thercon logeier with any cosls, allomsys” (egs and moperses beuarred
by fho Insured cladmant which wera ainhvrized by the Company up o ha Gma of
puchase &nd which the Comparny 13 ob¥pated bo pay.

If the Company afitrs o pinthase tha indsbladnasa as hereln pravided, the owner of
the Indebledaess shall traaster, assigm, and comyey 1he Indebizdress and Whe nsured
morigage, together With any colleteral security, le tho Company upon payment therafor,
Upon the exerclse by the Company of eilher of (w oplions provided for In parsgraphs
{a%lm {2}, all abiity and obdgallons to he ineured under (s poficy, other than 1o
ma&!l.ha“on mer rran%'tﬁmd In thase paraﬁﬁd‘pha. Bhallllmnljgnmah' Inciuding anym
or a 0 defend, proseculr, of contlnue an . &nd {ha policy
wrmngarad to the Gompany for cancaltaforn. v e

centlnued on noxi pags of covor ahaot
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CONDITIONS AND STIPULATIONS — CONTINUED

] To Puy or Otherwlso Scttlo With Pertios Other than the Insurod or With
the Insured Clalmant.
(i} ‘o pay or otherwise seiiia with other parties for er [n the name of an
Ingured claimant any claim Insurod against under this policy, topolher with eny costs.
%tomeyr.‘ eas and ?hqnnaas Incuried by the ingurad claimani méd’ummmu by
@ Company up to the fime of paymen! and which the Com obige pay. or

G,[.) P o pay of otherwiss setia wdth the Ir:surad%l;?mnl tho Yoss of damaga
Ewrmﬂm for undor polcy, lpgether wih any casls, atiomeys’ foxs and e ey
by the insured clalmant which were a by o Company up loiﬁsume

of paymen] and which tha Company & cbiigaled to pay,

Upon f16 swercise by the Commpany of eliher of the optians provided for In paragraphs
{b)(i or ), the Company's cbiigalions (o the Ensured under this paficy for tha clalmed
x5S ar damage, alher than the paymenls required to be mado, shall tarminale, including
eny kahiity or obfigation to delemd, progecute or continue any Migation.

7. DETERMINATION AND EXTENT OF LIABILITY,
: This poficy Is a conlracl of Indomnity agoinst aclual menefory [958 OF denrags
sustained or Incomed by the nsured ckimanl who has suffered loss of damage by
reason of mattors insured againsl by this policy and only fo the axtenl hereln desciibed.
(a) The Dabiity of the Campany under this pollcy shal nol exceed {hs least of:

M o Amounl of Insuranca slated [n Schedola A, or, I applicabie, the

amount of insuranta ps defined [h Secllon 2 {¢) of these Condillons and Stipulations;
tha amount of the unpaid princlpal Indebladness secuwed by lhe

ingtrred moignge as fimked or provided undar Sectlon 8 of lhese Condillons and
Slipulaions of as reduced undar Seclion B of theee Conditions and Slipulafions, at the
tme of loss or damage Insured sgeinst by \his poficy oceurs, legether with inleresi

thercom, or

(@) fhe diifcience betweon the valre of tha Insured estats or Interesl as
[nsured and the vale of the Insurnd estale or Inerast subject lo the defect, fien or
encumbranca Insured against by this pollsy.

[b) In the everd the Insured has acquired the estata or Interost in Ihe maniner
duscribed in Seckon 2(r) of theor Condiliens and Stpulations of has conveyad the filfe,
{hen the fablity of the Company shall continue as sot forlh in Section 7(a) of these
Congilion and SYpulations.

{c) The Company will pay onfy those cosls, oltoneys' fees Bnd expenses
ncuccad I sccordance with Seclion 4 af theae Condilions ard Sliputationa.

8. LUMITATION OF LLABILITY.

{@ If the Company establshes the L, of removes [ho 20eged defedt, lien or
encumbrance, of cures the fack of a rght of access to ar from tho [and, or cures Lho
dam of unmarkelability of lifle, or otherwise establishea ihe Een of tho Inswed
madgage, 8ll ag sured, In a reasonably digent manner by amy melhod, Including
Etgallen and lhe completion of oty eppeals therelrom, || ghall hiva fully parformod ita
oblgaloas with respec! Lo thal matler and shall not be lFoblo for any 1oss or damage
causnd therely,

®) Intho event of any Jilgalon, inclsding INigafion by the Gempany ar wilth the
Company'a consenl, he Company shal have no Dobllity for loss or damage unil thesa
has boan a final delemination by a coust of competent [urisdiclon, and dispoaiion of al
nppaals therefrom, adverse to the GUe or to the e of the insured moripage, as insured.

{t} The Compamy shall nat be Aable for kss or damoge 10 any Insured For
Mablfty volunlarily nysumed by tha Insured In esttling any cabm or suil withoul tha priot
wrillen cansent of tha .

(d Tho Company shall nol be lNable for () ey idebledness crealed
aubsemgrent to Dale of Polcy excepl for ndvonces made o prolecl tha Ben of the Insurod
morigage and secured thamby and reaspnable amounts exiended to prevent
deledoralion of Improvemanis; of (i) coasiruction loan advances mada subsequont to
Dale of Polcy, except cansbuclon loan advances made subsequent 1o Date of Policy
for Lhe purgosc-of Ainancing b whale or in part tha construction of en fmprovomenl o The
land which 2t Dala of Pelicy were secured by the msvred mortgags and which the
insured was and conlinued ta bie obfigaled (o advance al and afier Dals of Polley.

9. REDUCTIOR OF INSURANCE; REDUCTION GR TERMINATION OF LYABILITY.

{ Al payments under his policy, except payments made for costs, atlernays'
fees and expenses, shall raduca lhe srnaunt of {the nsutance pra tanto, However, any
payments mede prior lo the acquisiion of e to tha eslale or Inlofest as provided [n
Soclion 2(z) of these Condltions and Stiputalions shalt not reduce pro anlo the amount
of he Insurance allorded undar this pelicy m{:t Lo e exignt that Lthe paymenls
reduce the amound of the rdsbledness sequed by the Insued morlgage.

(b} Paymaonl in part by aoy person of the principal of Lhe indeblednass, or any
other ohﬁ?albn secured by the insured morigage, or any volkuntary af satlelaction or
releaso of the Insured motgage, fo Lhe axlent of the paymant, eatlsfocton or relaase,
shall reduce the amoun of irmuranes pro tanko, The amgunt of bsurancs nery thersafies
be lncreased by actruing Inferest and advances mado bo prolect tha [en of (he [nyured
marigage and eecured themby, with Interest Ihereon, provided n no event shall the
amotnt of hsurmes ba groater Lan the Anounl of irswrence slaled In Schadule A

{©)  Payment in full by any persen or the volunlary satisfaction or release of the
Insured mort ehal terminzte oll Rabllity of the Company excepl as provided In
Seclion 2(a) of thess Condillons and StUpuattons.

+10. LIABILITY NONCUMULATIVE.
ff e Insured ecquires title to fe esiats or lnierest In astsfecton of fhe
indobtedness securod by {ha hsured morgage, or any parl thereo), I |s expressly
understood that the amount of Insurance under Bils poficy shall bo reduced by any
amaunl the Comparmy may piry under army palley [nsurdng & morigags o which excepiion
is taken fn Schwdule B or to which the Insured has agreed, assumed, or laken subject,
ar whith Is hercaflar executed by mh Insured and which ks a change or Bon on the eslals
o inleresl dascribed or refered o In Schedule A, and the anwunl o pald shalk be

desmed o payment undar Lhis palicy.

1. PAYMENT OF LOSS.

{a) Nolgaymﬂnahaﬂ be made without producing thia poficy for erdorsement of
tha peymenl unless the policy has been losl or deslroyed, In which case proof of loss ar
dosiruction shall ba fumisiied to the salsfaction of the Company.

{t} When fabllly and the gxtani of loss or damage has been defnilcly Bxed [n
accardance with these Condilons ond Stpulations, tho loss or damage shal be payable
wilhin 30 days thoreafler.

12 SUBRQGATVION UPON PAYMENT OR SETTLEMENT.

‘%1 Tha Compasny's Righl of Subcogation. .

. enever the Company shal have setled and ’gald a clatm under Lhis pollcy, el
lé‘gtl:tnn‘l’l.suhrnguﬂm siall yaul In the Company unaffected by ary act of e lneured
alman

The Company shall ba sulxegaled to and be enfilled 1o all fighls and remedios
which the Insured dalmant weuld have had against anl:crmm or property In respact to
ths dalm had Lhis poilcy not been Lsued. If requesied by the Company, the krsued
clalmant shall trancler 1o lhe Company all dghls and remedlas against eny person of
propery necessary n arder to perfect {hls ri;ishl of aulyogalion. The hsured calmant
shefl permi the Ccm-many fo sue. compemize or selils In the pamo of the ksured
clalmam ond to uso the nama af the Insvred claimant in any ransaclon or Migation
imvolving these dghts or remedlas.

If a paymenl on accounl of a cdalm does not fuly cover the lass of the [nsured
<laimtant, the Company shall bo subrogaled to ol righls end remedles of the nsured
clakmant afler the Ingured claimam shall havo recovered s pndipal, Intarest, end cosls
of collection.

ﬁ}me Insured's Rights tmd Limnilatlons.

oiwithstandlng Ih.e fotegeing, tho ovwner of the Indebledness secured by the
insured mertgage, provided the prioily of tho flen of e [nswed morgege or s
enforcenbility s nel atiecled, may reloasa or aubslifula 1ho parsenal RabMity of any
deblor or guarantar, or mdend or olherwlsa modily the lerms of paymenl, or releass o
porilon of [he estate of Inleresi from tha Bon of fhe insured morgage, or release any
collatoral securily for the Indebledness.

Whesn lhe pamiited acls of the [nawed dalmant eccur and the nsvred has
kntwiedgn of any cfalm al {20 or Interesi advarse to the lile 1o 1ho estats or Infevest ar
Ure priafity of enforceabiily of he Men of the Insured morigage, as insured, tha
Gnmpanr‘:h?ml ba required 1o pay only thal part of any bosses [nsutod agalnst by his
policy which shall exceed the amount, I ony, lost ie tha Company by roasen of Lhe
impaiment by the iInured clalmant of the Company's rght of subrogation.

{z) The Company's Rights Agalnst Nondnsured Qbfigors.

Tha Company’s nighl of subrcgalion agalns) nan-nsued oblgors shall exist and
shall tnclude, without Emitalon, {ho rights of Tie inswred to Indemnlies, guarantes, olhar
ponities of insurance of bonds, nolwilhslanding any lerms or condillons conkalned m
Lhose Instruments which provide for subrogation righis by reasen of ihls pollcy.

Thoe Cornpargy’s fighl of subrogalion shall not be avolded by zequlsition of tha
inzured moigage by an obflgor (excapl an obigar descdbad in Scelien 1 (8)() of these
Condillons and Stpulallons) vio acqulres the tnsured morpage ns a msult of en
indomnity, guaranles, gther pollcy of insurance, or bond and the obiigor will nol be an
Insured under this policy, notwithstanditg Saclion 1 (a]() of these Condiliona and
Stipulatiohs
1). ARBITRATION.

Unless protilbiled by appicablo law, either the Company or the L d may
demand srbllration poswant to ha The inswanca Arbliration Riles of Iha Amescan
Aublimlion Assoclalion. Arbltrable crafters may nclude, bul are not Gmiled 1o, amy
montroversy of ¢lalm balwaen the Company and tha Insured arlsing cut of or mkating
Ih¢ pokcy, any scrvice of tha Camparny in cornection with [15 lssuance or the brasch of
a policy provision or olher obligation, All arbilrable metiors when the Amaunt of
Insurbnca is 1,000,000 or lesa shell be ablirated al the oplion of elther the Company
or lha insuced. Al arbiimble matiers when the Amoun of Insurance 13 Jn excess of
$1,000,000 shall be erbitaied only when agreed (o by both the Company and the
insured. ArbHrallen pursvant fo his polley and under tho Rules In effect on lhe dale the
demand for arbitraton s madae or, .at the oplion of the Insured, the Rulos In effect al
Date of Polcy shail ba binding upon the: partigs, Tha awand may include ottoneys’ lees
only if the laws of the stala In which the fand fs located pemil a count to award
aliemeys' leas lo a prevailing pary. Juedgment opon lhe award rendered by tha
Asbitralar(e) may bo anlzred In any courd having |udsdiclon thereof.

The law of the slug of the land £hall apply to an arbirallon under ke Tile
Insuranes Arbitration Rules,

A topy of the Rules may be oblained trom the Company upon maquest.

14 LIABILITY LIGUTED TO THIS POLICY; PQLICY ENTIRE CONYRACT.

(3} This policy fegether with all endorsemends, N eny, eltached herelo by the
Company [s Lo enfite poilcy and conlract between the Insurcd and the Company. In
mlerpelzsg ony provision of this peficy, this policy sholl be construed as @ whele,

) Any claim of loss or damage, Whether or nal based on genca, and
which afises oul of the stalus of the [on of Lhe insured mergogo or of e thie fo the
estale or Inferes! covered hereby of by amy aclion assering such ¢lalm, shell bo
resiricted o this paficy.

(¢} Mo amandmen! of r endorsement to thls poficy an be made excopl by &
v-ﬁundeendomd hereon o altached harsto algned by ellher the Preeldenl, &8 Vice
President, the Secretary, Bn Asslstanl Secrelary, or s valldaling oficer or authorized
signatory of tha Comparty.

16. SEVERABILITY.

In the evenl any provision of Ihis pollcy la held Invalid or unenforcaable under
epplicable [aw, the policy shall be deemod nol to Include that provision and af ofhor
provizlons shall remaln b full foree and efact

{8. WOTICES WHERE SENT.
All notices required o be given the Company and any slelement In willlng
required {0 be fumished ihae many shall Include the mzmbes of thia policy and ghall

be addressad 1o; Consumet rs Doparimeni, £.0. Box 27547, Richmond, Virginia
232817567
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LOAN POLICY OF
TITLE INSURANCE

American Land Tille'Association (10/17192)
With ALTA Endersement Form 1
(Street Assessmant)

Issued by

Lawyers Title
Insurance Corporation

Lavyers Title Instrance Corporallon
b amember of ho LandAmerca famiy of s Insurance
undenaritars,

LandAmerica
Lawyers Title

LandAmerica Financlal Group, Inc.
101 Galgvmay Canlre Packway
Richmond, Viginia 23235-5153

www landam.cem

THANK YOU,

Tite Insurante provides for the proteclon of
your real eslale Investment We suggesl you
keep Lh's poficy in a safe place whers it ¢an be
readily avallable for (ulure reference.

If you have quesilons about {tle insurance or
{he coverage provided by this policy, contact the
office (hal issued this policy, or you may ¢all or
witita:

Lawyers Title Insurance Corporation
Consumer Affairs

P.0O. Box 27567

Richmend, Virginla 23261-7567
telephone, toll free: 800 446-7086
web: www.landam.com

We thank you for choosing fo do business with
Lawyers Tille Insurance Corporation, and look
forward to mesalfing your fulure lille insurance
needs.

Lewyers Tillo [nsurance Comporation
& a memberol he LandAmenca family of [Me nsurance
undemiiiers.

ﬂ LandAmerica
Lawyers Title

Form 8 1192-10Z
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EXHIBIT B
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FENNEMORE CRAIG, P.C.

3003 North Central Avenue, Svile 2600
Photnix, Arizona 85012-2913
(602) 916-5G00

Keith L. Hendricks

Board Certifled Real Estate Speclallst
Direct Phone: (602) 916-5430

Direct Fax: (602) 316-5630
khendric@felaw.com

January 10, 2011
VIA EMAIL AND US MAIL

Steven Freeman

Glaser, Weil, Fink, Jacobs,
Howard & Shapiro, LLP

10250 Constellation Blvd.

Los Angeles, CA 90067

sfreeman(@glaserweil.com

Law Offices

Phoenix  (602) 216-5000
Tucson (520) 879-6800
Hogales  {520) 281-3480
Las Vegas (702) 692-8000
Denver (303) 291-3200

Re:  Policy No.: 851106 (the “Policy™)
Insured: Mortgages, Ltd.
Claim No.: 330613
Associated Claim No.: 938213
Property: Ten Lofts Project, Scottsdale, AZ (the “Project”)
Dear Steve:

This letter relates to the Ten Lofts (or Osbome III) Project where Lawyers Title Insurance
Corporation is defending mechanic lien claims. As you know, mechanic lien claims are
currently pending in the litigation pending before Judge Burke, in the Maricopa County Superior
Court captioned: Jeffrey C Stone Inc d/b/a Summit Builders v. Osborn III Partners LLC, Case No
CV2008-033080. Lawyers’ Title has accepted defense of the claims. See Letter dated September
28, 2009 attached hereto as Exhibit 1 (the “Coverage Letter”). The Coverage Letter advises our
“The Company [Lawyers Title] has accepted defense of this lawsuit with a reservation of rights.”

The reservation of rights provisions was stated as follows:

The Company reserves its right to continue its independent
investigation of this matter and reserves the right to assert any
defense, which though not apparent at this time, becomes apparent
at a later date. If at some point in the future the Company
concludes that it has no actual or potential oblipation under the
policy to indemnify or provide legal representation to the insured
in this matter, the Company expressly reserves the right to decide,
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FENNEMORE CRAIG, P.C.
VIA EMAIL AND US MAIL

Steven Free{nan
January 10, 2011
Page 2

after giving reasonable notice, to discontinue indemnification
and/or discontinue providing the insured with a defense of the
above-referenced action. The Company also reserves the right to
seek a judicial declaration determining that it has no obligation to
indemnify or provide a defense of the above referenced action.

As Lawyers’ Title is aware, Summit Construction has asserted the largest mechanic lien
claim, and its claim includes most of the other claims on the project. The project has been
acquired by the investors or assignees of the lender through a trustee’s sale, and subsequently
sold to a third party buyer. Counsel with Lawyers’ Title retained to represent ML Manager, LLC
negotiated an agreement with Summit Construction whereby Summit agreed to release its lien on
the real property in exchange for an agreement to escrow approximately $3.5 million and the
attachment of its lien on that escrow fund.

As you know from all of the correspondence related to other projects involving
Mortgages Ltd., ML Manager and the investors it represents owes substantial money is to the
“Exit Lender,” Universal-SCP 1, L.P, and the outstanding loan is accruing interest at
approximately the effective rate of 20% per annum. As such, the fact that this money is tied up
in an escrow and not available to pay the Exit Lender is damaging our clients.

At the present time, Summit Construction has indicated that their lens can be
compromised and settled for $2.4 million. It is owr understanding that this offer has been
conveyed to Lawyers’ Title with a recommendation from the counsel that Lawyers’ Title
retained to accept this offer. Demand is hereby made that Lawyers’ Title either accept the offer
and resolve the mechanic liens so that the sale can go forward, or withdraw its reservation of
nghts. If Lawyers’ Title does not either settle the matter or withdraw its reservation of rights,
our client will take and any and all actions necessary to protect itself, including, without
limitation, approaching the mechanic lien holders and negotiating what is referred to in Arizona
as a “Morris Agreement.” See United Servs. Auto. Ass’nv. Morris, 154 Ariz. 113,119, 741 P.2d
246, 252 (1987).

Notice is hereby given that ML Manager, on behalf of the owners of the Project, may
take any action that it deems necessary to protect its rights and the rights of the investors and
entities that it represents including, without limitation, negotiating and entering into a Morris
Agreement with the mechanic lien holders. For example, this may include negotiating directly
with the mechanic lien claimants for an agreement whereby, among other things, there would be
a (1) stipulated judgment for the entire amount claimed, all accrued interest at the interest rate set
forth in Arizona’s prompt pay statute (which may be as much as 18%j), and a stipulated amount
for attorneys’ fees, (2) an agreement that the mechanic lien holder would not execute on the
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judgment against ML. Manager, any of the investors, or any buyer purchasing the Project and
would subordinate their interests to that of a buyer, (3) other agreements necessary ioc complete
the sale of the Project, and (4) assign to the mechanic lien holders all rights created by the
stipulated judgment and bad faith claims against Fidelity. The amount is the full $3.5 million
that is in escrow. Delay damages and other bad faith claims would simply add to that amount.

We understand from your prior letter related to the Centerpoint project that you take the
position that a Morris Agreement does not apply in the title insurance context. You cited no case
law to support that specific proposition and your argument is based solely on an attempt to
distinguish the title insurance context from the type of insurance at issue in Morris. We
understand your argument, but disagree with your conclusion. There is nothing that substantially
differentiates the risks to the insured that justified the agreement in Morris than what exists in
this case, Refusal to accept a settlement or withdraw the reservation of rights solely on the hope
that a future court may distinguish the rights of an insurance company in this context from the
insurance company in the Morris situation would seem to be unwarranted. Moreover, there is no
evidence that we know of in this case to justify the assertion of a coverage defense. As such,
there is no valid basis for a reservation of rights. However, given the conduct of Fidelity and its
affiliates in other maiters where a new reservation of rights was asserted on the eve of the
transaction, ML Manager must have assurances of its rights and coverages.

Summit Construction has indicated that their offer expires by January 24, 2011. As such,
we must have Lawyers’ Title’s response on whether it will accept the offer, or withdraw the
reservation of rights before then. If we do not hear from you or Lawyers’ Title before January
24, 2011 with an affirmative confirmation that it is accepting the settlement, or agreeing to
withdraw the reservation of rights, we will deem such non-response to be a refusal to withdraw

-the reservation of rights and will take whatever action is necessary to protect our clients’ rights.

Based on the foregoing, notice is hereby given that if the reservation is not immediately
withdrawn, ML Manager, in its role as authorized agent, will take whatever measures are
necessary to protect the owners’ interests. This may include, among other things, further
negotiations and entering into a Morris Agreement. Please let me know if you have any
questions.

Sincerely,
Keith L. Hendricks
KLH/lcs

2383967/28149.017 i
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Howard Avchen & Shapiro Lip

January 25, 2011

VIA EMAIL AND UJ.S. MATL,

Keith L. Hendricks, Esq.
Fennemore Craig, P.C,
3003 North Central Avenue, Suite 2600

10250 Constellation Blvd.
19th Floor

Los Angeles, CA 90087
310,553.3000 TEL
310.556,2020 FAX

Direct Dial

310y 2826228

Emall
Sfresman@elaserweil.com

Phoenix, Arizona 85012-2913
khendric@fclaw.com
‘Re:  Policy No.: H23-Z025296 (the “Pelicy”)
Insared: Mortgages, Ltd.
Claim No.: 330613
Property: Ten Lofts Project, Scottsdale, AZ (the “Project”)

Dear Mr. Hendricks:

As you are aware, this firm is coverage counsel for Fidelity National Title Insurance
Company, successor by merger to Lawyers Title Insurance Corporation (“Fidelity”) in
connection with the above-captioned claim (the "Lien Action"). Your Janvary 10, 2011 letter
states, among other things,’ that the parties represented by ML Manager (the “ML Parties”) may
enter into a Morris Agreement unless (1) Fidelity agrees to settie Summit Construction’s portion
of the Lien Action for $2.4 million; or (2) Fidelity withdraws its reservation of rights.

We write to (a) provide notice that Fidelity believes that the proposed settlement is
unreasonable in light of defenses available in the Lien Action; (b) restate Fidelity’s position that
"Morris agreements” are not effective in the context of title insurance; (c) identify certain
provisions of the Policy that may exclude or limit coverage; (d) reserve all of Fidelity’s rights
under the Policy and applicable law; and (e} explain that, while Fidelity’s coverage investigation

" is ongoing, Fidelity will, subject to a complete reservation of Fidelity's rights, continue to retain
counsel fo represent by ML Parties in the Lien Action. Once Fidelity’s coverage investigation is
complete, you will receive a written statement explaining, the coverage available, if any, under

the Policy for the Lien Action.

! The failure to address any issue in your letter should not be taken as any indication of
acquiescence, Fidelity reserves all rights and will address other issues as or if necessary in the

future.

s s
TIT MERITAS LAW FIAMS WOALDAWYIDE -

72648)
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THE PROPOSED SETTLEMENT IS UNREASONABLE DUE TO DEFENSES AVAILABLE
IN THE LIEN ACTION

Your letter states your understanding that Scott Malm, the counsel Fidelity retained to
defend the ML Parties, has recommended to Fidelity that it accept Summit Construction’s $2.4
million settlement offer. To the contrary, Mir. Malm has informed Fidelity that the ML Parties
have viable defenses in the Lien Action and Mr. Malm has not recommended that Fidelity accept
Summit Construction’s offer. Accordingly, Fidelity does not consent to the proposed $2.4
million settiement with Summit Construction.

“ MORRIS AGREEMENTS” ARE NOT EFFfECTIVE IN THE CONTEXT OF TITLE
INSURANCE

As we informed you in our attached December 7, 2010 email, it is Fidelity's position that
*Morris agreements” are not effective in the context of title insurance. Below is a short
explanation of the basis of Fidelity's understanding.

In United Services Automobile Association v. Morris, 741 P.2d 246 (Ariz. 1987), the
Arizona Supreme Court explained the general rule that "[wlhen an insurer performs its
contractual obligation to defend, the policy requires the insured 1o cooperate with the insurer"
and the insured "may not settle with the claimant without breaching the cooperation clause.” Jd.
at 250. But the Morris court articulated an exception for insureds that “need to act reasonably to
protect themselves from 'the sharp thrust of personal liability." Jd. at 251 (citation omitted).
Specifically, in order to penmit the insured under a liability policy to "take reasonable measures
to protect himself against the danger of personal liability,” an insured being defended under a
reservation of rights may settle without a liability insurer's consent without breaching the
cooperation clause, Id at 252,

The Arizona Supreme Court has recognized that “'permitting the insured 1o settle with the
claimant presents a great danger to the insurer." Parking Concepts, Inc. v, Tenney, 83 P.3d 19,
22 (Ariz. 2004) (citation omitted). "The insured entering into a Morris agreement will, by virtue
of the standard covenant not to execute, usually face no personal liability for the stipulated
judgment, He will therefore have little incentive to minimize the amount of the judgment. . . .
The claimant, on the other hand, bas every incentive to obtain the largest judgment possible,
Thus, neither party to the standard Morris agreement has any compelling reason to act
reasonably in setting the settlement amount.” Jd

However, in the "limited circumstance" where an insured under a liability policy is being
defended subject to a reservation of rights, "Morris permits the insured to step into theé insurer's
shoes for purposes of settlement negotiations.” 83 P.3d at 24,

We disagree with the statement, on page 3 of your letter, that “[tJhere is nothing that
substantially differentiates the risks to the instired that justified the agresment in Morris [from]
what exists in this case.” The Policy of title insurance at issue here provides first party coverage

726481
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which is substantially different from the third party liability coverage provided by the liability
policy at issue in Morris. Because the Policy at issue here does not insure against the "sharp
thrust of personal liability," the "limited circumstances" allowing a Morris agreement are not
present and the cooperation provisions of the Policy preclude the insured from settling without
Fidelity's prior written consent. (See Condition 4.)

Assuming arguendo that the fitle insurance Policy did insure personal liability (though it
clearly does not), the mechanic’s liens at issue in the Lien Action do not create any danger of
personal liability at all for the ML Parties, but rather are limited as claims against the land
described in the Policy. Therefore, any Morris agreement entered into by your clients would not
be enforceable against Fidelity.

PoLICY PROVISIONS MAY PRECLUDE OR LIVIT COVERAGE

Exclusion 3(a) May Preclude Coverage

Exclusion 3(a) precludes coverage for "defccts, liens, encumbrances, adverse claims, or
other matters created, suffered, assumed, or agreed to by the insured claimant."

The leading cases interpreting Exclusion 3(a) in t.he context of an insured lender's failure
to fund, Brown v. St. Paul Title Ins. Co., 634 F.2d 1103 (8" Cir. 1980) and Banker s Trust Co. v.
Transemerica Title Ins. Co., 594 F.2d 231 (10" Cir, 1979), found that an insured lender is
considered to have “created” or “suffered” a lien when it fails to disburse the full amount of the
loan commitment to pay for work which was performed prior to default.

To the extent that the mechanic's liens at issue result from Mortgages Ltd.'s failure to
disburse committed construction loan funds, coverage under the Policy would be precluded by
Exclusion 3(a).

Exclusion 3(b) May Preclude Coverage
Exclusion 3(b) excludes from the coverage of the Policy:

3. Defects, liens, encumbrances, adverse claims, or other matters
L

(b)  not known to the Company, not recorded in the public records
at Date of Policy, but known to the insured ¢laimant and not
disclosed in writing to the Company by the insured claimant
prior to the date the insured claimant became an msured under
this policy;

To the extent that the mechanic's liens at issue result from Mortgages Lid.'s inability to
dishurse committed construction loan funds, that it knew it did not have available to fund the
loan, coverage under the Policy may be precluded by Exclusion 3(b).

716481
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Exclusion 3(e) May Preclude Coverage
Exclusion 3({e) excludes from the coverage of the Policy:

3. Defects, liens, encumbrances, adverse claims, or other matters
L

(&) resulting in loss or damage which would not have been
sustained if the insured claimant had paid value for the insured
mortgage.

Also, the Policy does not afford coverage for losses sustained due to the lack of an
existing indebtedness or the invalidity of the note secured by the insured deed of trust. First
American Title Insurance Company v. XWarehouse Lending Corp., 177 Cal. App. 4™106, 117-18
(2009). Further, the Policy does not afford coverage for claims that the insured’s title is invalid
due to the insured’s breach or tortious conduct in acquiring that title. Rosen v. Nations Title Ins.
Co., 56 Cal. App. 4™ 1489, 1501 (1997).

Coverage for claims that the insured Deed of Trust is invalid or voidable due fo lack of
consideration or the conduct of Mortgages Ltd. may be precluded by, among other things,
Exclusion 3(g).

Coverage May be Limited or Precluded to the Extent Any ML Party
Fails to Qualify as an Insured

Condition 1(a} defines "insured, in part, as follows:

(8 ‘"insured": the insurcd named in Schedule A. The term
"insured” also includes:

@) the owner of the indebiedness secured by the insured
mortgage and each successor in ownership of the indebtedness
except & successor who is an obligor under the provisions of
Section 12(c) of these Conditions and Stipulations (reserving,
however, all rights and defenses as to any successor that the
Company would have had against any predecessor insured,
unless the successor acquired the indebtedness as a purchaser
for value without knowledge of the asserted defect, lien
encumbrance, adverse claim or other matter insured against by
this policy as affecting title to the estate or interest in the
land);

** ¥

The burden is on each putative insured to establish that it qualifies as an insured under the

Policy. Any party that fails to establish its status as an owner of the indebteduess secured by the
726481
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insured mortgage will not have any rights under the Policy. See Property Asset Management,
Inc. v. Chicago Title Insurance Co., Inc., 173 F.3d 84, 88 (2d Cir. 1999)(where a putative
assignee cannot prove that it "own(s] the loan, it has no claim under the insurance policy issued
on that loan").

Any Limitations, Exclusions, or Defenses Applicable to a Predecessor
Insured May Limit or Preclude Coverage for the ML Parties

As quoted above, Condition 1(a) preserves against each successor in ownership of the
indebtedness secured by the insured mortgage all rights and defenses that Fidelity would have
had against any predecessor insured "unless the successor acquired the indebtedness as a
purchaser for value without knowledge of the asserted defect, lien [etc.].” Accordingly, any
present owner of the indebtedness secured by the insured Deed of Trust may have acquired its
interest subject to coverage limitations and exclusions applicable to prior owners of that
indebtedness. '

Coverage May Be Limited or Terminated to the Extent Fidelity Is
Prejudiced by Late Notice

Condition 3 of the Policy provides that

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED
CLAIMANT

The insured shall notify the Compauny promptly in writing (i)
in case of any litigation as set forth in Section 4(a) below, (if) in case
kmowledge shall come to an insured hereunder of any claim of title or-
interest which is adverse to the title to the estate or interest or the lien
of the insured mortgage, as insured, and which might cause loss or
damage for which the Company may be liable by virtue of this policy,
or (iif) if the title to the estate or interest or the lien of the insured
mortgage, as insured, is rejected as unmarketable. If prompt notice
shall not be given to the Company, then as to the insured all liability
of the Company shall terminate with regard to the matter or matters

_for which prompt notice is required; provided, however, that failure to
notify the Company shall in no case prejudice the rights of any
insured under this policy unless the Company shall be prejudiced .by
the failure and then only to the extent of the prejudice.

It appears that no notice was provided to Fidelity until approximately nine months after
Mortgages Ltd. was forced into involuntary bankruptcy proceedings. Any coverage that may
otherwise have been available may be terminated or limited to the extent that Fidelity has been
prejudiced by a failure to provide prompt notice.
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RESERVATION OF RIGHTS

Subject to a complete reservation of all of Fidelity’s rights, Fidelity is investigating
whether coverage is available for the ML Parties under the Policy for the Lien Action. Fidelity’s
reserved rights include, but are not limited to, the right to prorate and/or seek reimbursement of
defense costs for uncovered claims to the extent allowed by Arizona or other applicable law; the
right to deny indemnity benefits; the right to recover any defense costs and/or indemnity benefits
which might be incurred should Fidelity incur them and it is later determined that Fidelity did not
have a duty to pay such amounts; and the right to commence a declaratory relief action to
determine any coverage issues and to seek reimbursement of any payments made, In addition,
Fidelity reserves its right to withdraw from the defense.if if is later determined that there is no
coverage under the Policy for the Lien Action. '

Nothing in this letter or any prior acts or communications by Fidelity, including retaining
defense counsel, should be interpreted as a waiver or deemed to estop Fidelity from asserting the
coverage provisions or any of the terms, conditions, stipulations, exclusions, exceptions, policy
defenses, or limits of liabilify contained in iis Policy. Furthermore, Fidelity recognizes that the
ML Parties do not waive any rights they may have by cooperating in the investigation and
defensc of any claim.

Fidelity also reserves its right to require the ML Parties to fumnish signed proofs of loss.

Finally, Fidelity reserves the right to take the examination under oath of the ML Parties’
authorized representatives should Fidelity need additional information in order to properly
evaluate the coverage available, if any, whether there has been a loss compensable under the
Policy, or the amount of the loss if there was one.

FIDELITY WILL CONTINUE TO RETAIN COUNSEL TO DEFEND THE ML PARTIES

Subject to Fidelity's complete reservation of its rights, Fidelity will continuc to retain the
law firm of Gust Rosenfeld P.L.C. to represent ML Parties in the Lien Action. The contact
information for this firm is: '

Scott A. Malm
. Gust Rosenfeld P.L.C.
One E. Washington, Suite 1600
Phoenix, AZ 85004-2553
602.257.7481 (direct)
602.254.4878 (fax)
samalm@gustiaw.com]

Gust Rosenfeld P.L.C. has been retained to represent the ML Parties with respect to the Lien
Action, but will not represent the ML Parties regarding any questions or issues concerning
coverage under the Policy. Please address those questions to my attention.
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Fidelity's provision of a defense is also subject to Condition 4 which states that:

4. DEFENSE AND PROSECUTION OF ACTIONS: DUTY OF
INSURED CLAIMANT TO COOPERATE

(a)  Upon wrilten request by the insured and subject to the aptions
contained in Section 6 of these Conditions and Stipulations,
the Company, at its own cost and without unreasonable delay,
shall provide for the defense of an insured in litigation in
which any third party asserfs a claim adverse to the title or
interest as insured, but only as to those stated causes of action
alleging a defect, lien or encumbrance or other matter insured
against by this policy. The Company shall have the right to
select counse] of ils choice (subject to the right of the insured
to object for reasonable cause) to represent the insured as to
those stated causes of aclion and shall not be liable for and
will not pay the fees of any other counsel. The Company will
not pay any fees, costs or expenses incurred by the insured in
the defense of those causes of action which allege matters not
insured against by this policy,

(b)  The Company shall have the right, at its own costs, to institute
and prosecute any action or proceeding or to do any other act
which in its opinion may be necessary or desirable to establish
the title to the cstate or interest, as insured, or to prevent or
reduce loss or damage to the insured. The Company may take
any appropriate action under the terms of this policy, whether
or not it shall be liable hereunder, and shall not thereby
concede liability or waive any provision of this policy. I the
Company shall exercise its rights under this paragraph, it shall
do so diligently.

(c)  Whenever the Company shall have brought an action or
interposed a defense as required or permitted by the provisions
of this policy, the Company may pursue any litigation to final
defermination by a court of competent jurisdiction and
expressly reserves the right, in its sole discretion, to appeal
from any adverse judgment or order,

(d) Inall cases where this policy permits or requires the Company
to prosecute or provide for the defense of amy action or
proceeding, the insured shall secure to the Company the right
to so prosecute or provide defense in the action or proceeding,
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and all appeals therein, and permit the Company to use, at its
option, the name of the insured for this purpose. Whenever
requested by the Company, the insured, at the Company’s
expense, shall give the Company all reasonable aid, (i) in any
action or proceeding, securing evidence, obtaining witnesses,
prosecuting or defending the action or proceeding, or effecting
settlement, and (ii) in any other lawful act which in the
opinion of the Company may be nccessary or desirable to
establish the title to the estate or interest as insured. If the
Company is prejudiced by the failure of the insured to furnish
the required cooperation, the Company’s obligations to the
insured under the policy shall terminate, including any
liability or obligation to defend, prosecute, or confinue any
litigation, with regard to the matter or atters requiring such
cooperation.

Fidelity's investigation and action in hiring Gust Rosenfeld P.L.C. are subject to the full
reservation of rights referenced above in this letter

CONCLUSION

Fidelity's coverage investigation is ongoing, and while it conducts its investigation under
the complete reservation of rights discussed in this letter, Fidelity will continue to retain Gust
Rosenfeld P.L.C. to defend the ML Parties in the Lien Action. By referring to specific
provisions of the Policy in this letter, Fidelity does not waive or modify any term, condition, or
exclusion under the Policy and reserves the right to deny defense or indemnity on any ground
under the Policy, whether or not specifically referred to in this letter. Accordingly, nothing
contained in this letter is intended as, nor should it be deemed to constitute, a waiver or
relingnishment of any of Fidelity's rights or remedies, whether legal or equitable, all of which are
hereby expressly reserved. '

T26481
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If you have any additional information you would like Fidelity to consider as part of its
coverage Investigation or evaluation of this ¢claim, please provide it to us at your earliest
convenience. Also, if there is any aspect of this claim that you would like to discuss, please call

me.
Steven A, Freeman

for GLASER, WEIL, FINK,
JACOBS, HOWARD, AVCHEN & SHAPIRO, LLP

Very truly yours,

726481
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FENNEMORE CRAIG, P.C.

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

(602) 916-5000
Keith L. Hendricks Law Offices
Board Certilied Real Estate Spacialist Phoenix  (602) 916-5000
Direct Phone: (602) 916-5430 Tucson  (520) 879-6800
Dircet Fax: (602) 916-5630 Nogales  (520) 281-3480
khendric@fclaw.com Las Vegas {702} 692-8000
Denver  (303)291-3200
January 31, 2011
VIA EMAIL AND US MAIL
Steven Freeman
Glaser, Weil, Fink, Jacobs,
Howard & Shapiro, LLP
10250 Constellation Blvd.
Los Angeles, CA 90067
sfreeman(@glaserweil.com
Re:  Policy No.: 851106 (the “Policy™)

Insured: Mortgages, Litd.

Claim No.: 330613

Associated Claim No.: 938213

Property: Ten Lofts Project, Scottsdale, AZ (the “Project”)

Dear Steve:

This letter is to inform Fidelity National Title Insurance Company, successor by merger
to Lawyers Title Insurance Corporation (“Fidelity™) that because of the various reservations of
rights that have been issued in connection with the above policy, ML Manager on behalf of the
owners of the project including Osborn III Loan LLC and other investors (collectively, the
“Investors™) have entered into negotiations with and intend to consummate agreements with the
mechanic lien holder, Jeffrey C. Stone, Inc., dba Summit Builders (“Summit™) on the Ten Lofts
Project in Scottsdale Arizona and related parcels (the “Project™).

On January 10, 2011, we provided notice to Fidelity that because of a generic and vague
reservation of rights that had been issued by Fidelity with regard to the Project, ML Manager
intended to enter into negotiations with Summit unless the reservation of rights was withdrawn.
That prior notice is incorporated herein. On January 25, 2011, you responded on behalf of
Fidelity wherein you indicated that Fidelity would not withdraw its reservation of rights and then
identified, for the first time, six additional bases for a reservation of rights. Indeed, you stated:
“Subject to a complete reservation of all of Fidelity’s rights, Fidelity is investigating whether
coverage is available for the ML Parties under the Policy for the Lien Action.”
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Because of this reservation of rights, the Investors’ interests are at risk. As Fidelity
knows, the Project was sold in October. As part of the Order from the bankruptcy court that
allowed the sale of the Project, Scott Malm (the counsel retained by Fidelity to represent the
Investors) negotiated an agreement whereby an escrow would be created and Summit’s lien
would attach to the escrow. Accordingly, an escrow of $3,445,095.79 was established. As you
and Fidelity know from all of the discussion with regard to the Centerpoint project, the Investors,
among others, are required to repay a loan and other costs (the “Exit Loan™) that were incurred in
connection with the Mortgages Ltd. bankruptcy. The interest on the Exit Loan accrues at an
effective rate of over 20% per annum. The fact that Fidelity was unable to remove Summit’s
liens and this escrow had to be established meant that the money could not be used to repay the
Exit Loan. As a result, the Investors have been and continue to be substantially damaged by the
inability to use the proceeds in the escrow.

In addition, given Fidelity’s prior and newly asserted reservation of rights, the Investors’
interest in the escrow is substantially at risk. As Fidelity knows, the judge assigned to the
Summit lien claim is the same judge that is assigned to the lien claims in the Centerpoint project.
Our understanding is that in the litigation that Fidelity is directing, Mr. Malm has asserted two
primary defenses to the Summit lien claims. One is a technical; defense, however, as Fidelity
knows, the trial court judge rejected that same technical defense in the Centerpoint case. The
second defense is an equitable subrogation claim. Again, the same trial court judge has issued a
ruling in the Centerpoint case that severely questions the application of that defense. Moreover,
the value of an equitable subrogation claim in this case is questionable because the amount bid at
a trustee’s sale was substantially more than equitable subrogation amount. As such, equitable
subrogation, by itself, will not defeat the Summit lien. Accordingly, there is a substantial risk
that Fidelity will lose on the merits of its defenses to the Summit lien claim, which is likely the
reason why Fidelity has now asserted so many additional potential reservations of rights.

At the present time, there is uncertainty on all sides, which is likely why Summit is
willing to negotiate. This is similar to the situation that existed in the Centerpoint case prior to
the trial court’s ruling on summary judgment. As Fidelity knows, prior to the summary
judgment ruling in Centerpoint, the lien holders there expressed on several occasions that they
were willing to make substantial concessions toward a negotiated settlement, but became very
emboldened after the summary judgment ruling. Following the summary judgment ruling,
settlement negotiations in Centerpoint became much more difficult and expensive. If an adverse
ruling is issued here on the pending motion for summary judgment, Summit is likely to become
much less willing to compromise.

Summit has agreed that it will accept a payment of $1,750,000 to resolve all of its claims.
This is about half the amount of the escrow. It will free up money that can be used to pay the
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Exit Loan and make other distributions. More important, it will substantially limit the Investors’
exposure to adverse judgments and risks created by Fidelity’s newly asserted complete
reservation of rights. Accordingly, notice is hereby given unless a response is received as
described below, ML Manager on behalf of the Investors intends to enter into a settlement
agreement with Summit for $1.75 million to be funded from the proceeds currently held in
escrow and that this settlement may include a Morris Agreement. Arizona law permits an
insured to negotiate with a plaintiff or claimant when its insurer is defending under a reservation
of rights. United Services Automobile Ass'n v. Morris, 154 Ariz. 113, 119, 741 P.2d 246, 252
(1987)(“[T]he cooperation clause prohibition against [an insured] settling without the insurer’s
consent forbids an insured from settling omly claims for which the insurer unconditionally
assumes liability under the policy.”) (emphasis added). Fidelity is hereby put on notice that it
may waive its reservation of rights and provide an unqualified defense to the mechanic lien
claims, or defend solely on coverage and reasonableness grounds against the settlement or a
Jjudgment resulting from a Morris Agreement.

As stated, ML Manager is negotiating an agreement with the Summit whereby ML
Manager will use $1.75 million from the escrow to satisfy or acquire all of the rights of the
Summit. If ML Manager determines that it will take an assignment of Summit’s rights under the
Liens, ML Manager may enter into a settlement or a Morris Agreement that would include a
stipulated judgment in Summit’s lawsuit, Jeffrey C Stone Inc d/b/a Summit Builders v. Osborn III
Partners LLC, Case No CV2008-033080 (the “Lawsuit”) for at least $1.75 million, plus interest
and attorneys’ fees. If Fidelity wanted to pay the $1.75 million, then the liens could simply be
released, and there would be no need for the settlement, stipulated judgment or a Morris
Agreement. In other words, Fidelity could agree to pay no more than $1.75 million now to
completely resolve the liens and avoid the settlement agreement, the stipulated judgment and the
Morris Agreement. This is an option that is available until the bankruptcy court agrees to release
the money from the escrow, or until February 14, 2011, which ever is later.

We understand that Fidelily has taken the position that a Morris Agreement does not
apply in the title insurance context, but Fidelity has failed to cite any case law or authority other
than your own analysis to support this proposition. We disagree with your analysis. The
principles of Morris that allow an insured being defended under a reservation of rights to protect
its own interests after giving the insurance company notice and an opportunity to withdraw the
reservation of rights applies equally to this context. See, e.g., A Tumbling-T Ranches v. Flood
Control District of Maricopa County, 220 Ariz, 202, 204 P.3d 1051 (App. 2008)(Morris
Agreement may be entered into based on an indemnity and hold-harmless agreement contained
within a property easement; Morris Agreements are based on “general principles of
indemnification law) citing Restatement (Second) of Judgments, § 57(1) (1982). Indeed, A
Tumbling expressly states: “[W]e reject the contention that there was no ability to enter into

ERE B8 K-07465-RIH  Doc 3233  Filed 05/27/11 Entered 05/27/11 17:37:43 Desc
Main Document  Page 59 of 85



FENNEMORE CRAIG, P.C.
VIA EMAIL AND US MAIL

Steven Freeman
January 31, 2011
Page 4

a Damron/Morris Agreement in a context other than an insurance case.” /d. at 208, 204 P.3d
at 1057 (emphasis added). If the Morris Agreement is not limited to just the insurance context, it
certainly is not limited to just a “liability insurance context.” In fact, 4 Tumbling makes it clear
that the doctrine is not even based on insurance law. It is based on indemnity law, which is
clearly applicable to the title insurance context. As such, we do not find your argument that a
Morris Agreement is limited to only the liability insurance context to be persuasive, or a correct
statement of the law. See also Cunningham v. Goett] Air Conditioning Inc., 194 Ariz. 236, 980
P.2d 489 (1999)(Damron/Morris Agreement based on indemnity clause in a lease agreement).
Indeed, a title insurance case from another jurisdiction reached a similar result. In Eureka Inv.
Corp., N.V. v. Chicago Title Ins. Co., 530 F. Supp. 1110 (1982), the tille insurance company
insured a condo conversion project, including tenant protests to the conversion. After a group of
tenants protested the planned conversion, the title insurance company delayed acceptance of
coverage and denied ultimate liability under the policy. Given various financial constraints, the
insured could not wait for the title company to defend and entered into a settlement without the
insurance company’s consent. The Eureka Court found that because the title insurance company
“wrongfully denied liability under the policy, [Insured] may recover the costs of the settlement
with the tenants despite its failure to obtain CTI’s consent provided the settlement was
reasonable.” /fd. at §14. This is the functional equivalent of a Morris Agreement in the title
insurance context.

Fidelity has asserted several new reservations of rights based on potential exclusions to
coverage. Not only are they untimely and Fidelity should or will be estopped in asserting them,
we do not believe that any apply. First, Fidelity has asserted a reservation due to an alleged
failure to fund. QOur understanding is that the loan in this instance was almost fully funded, that
the amount of the liens were more than the outstanding loan balance because the project was
over-budget, and all loan disbursements were made until a notice of default was issued by the
lender. Moreover, the Investors had no obligation to further fund the loan. Indeed, our
understanding is that Summit has not clearly articulated a failure to fund defense response to the
pending motions for summary judgment. As such, Exclusion 3(a) does not apply. Under
Exclusion 3(b), you assert that Mortgages Ltd. lacked the ability to disburse committed
construction loan funds. This claim is not supported. Indeed, at the relevant time there were
escrows and impound accounts set up for this loan. Our understanding is that loan disbursements
were made until the lender declared a default on the part of the borrower. Exclusion 3(e) does
not apply. There is no claim that there was a breach by the insured or tortious conduct in
acquiring title. There is no contention that Mortgages Ltd.’s deed of trust was invalid or
voidable. Indeed, the deed of trust was foreclosed upon after a settlement agreement was
approved by the bankruptcy court and all claims against Mortgages Ltd. were released.
Fidelity’s claim about a “putative insured” makes no sense and is without merit on its face. The
policy clearly covers Mortgages Ltd. and its successors or assigns. There has never been any
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assertion that the Investors are not assigns from Mortgages Ltd. Moreover, the Investors clearly
gave value for their interest and did take their interest without knowledge of any asserted defect
or lien. Indeed, they were repeatedly informed in the prospectus and elsewhere that their interest
was a first position deed of trust backed by title insurance. Finally, there is an assertion that
Fidelity was not told of the bankruptcy for nine months. The fact that Fidelity is raising this
issue for the first time almost two years after the claim was tendered and the bankruptcy was
referenced shows the lack of merit of this claim. The bankruptcy did not cause the mechanic
liens. The issue was the notice provided to Fidelity of the mechanic liens, and there is no
assertion that this was untimely. The only untimely notice in this case is the belated and newly
asserted reservations of rights. This is not full response to the newly asserted reservation of
rights. ML Manager reserves the right to carefully consider and assert any additional claims,
facts or responses to the newly asserted reservation of rights.

In any event, ML Manager intends to undertake the aforementioned course of action
unless, prior to February 14, 2011, they receive notice from Fidelity that (1) Fidelity has
withdrawn all of the reservation of rights that have been issued, or (2) agreed to pay the amount
necessary to resolve Summit’s liens or that would otherwise be paid by ML Manager from the
escrow proceeds. ML Manager is undertaking this course of action solely because of Fidelity’s
conduct. ML Manager would much prefer to simply obtain a timely release of the money from
the escrow, use the proceeds necessary to repay the obligations under the Exit Loan and make
other distributions, but cannot do so because of Fidelity handling of the Lien litigation, its refusal
to settle the Liens, and its assertion of the reservations of rights. If you have any questions about
the structure of the deal that is being contemplated or any other suggestions on how this
transaction can be successfully closed, please let us know.

Sincerely,

Fennemore Craig

/s/ Keith L. Hendricks
Keith L. Hendricks

KLH/ics
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FENNEMORE CRAIG, P.C.
3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2213

E-MAIL: tim.thomason@mwmf.com

March 8, 2011

Re: Policy: H23-7.025296 (the “Policy”)
Insured: Mortgages, Ltd.
Claim No.: 330613
Property: Ten Lofts Project, Scottsdale, AZ (the “Project™)
Dear Keith:

This letter is in response to your letter to Steven Freeman dated January 31, 2011,
regarding the above-referenced Policy of title insurance. This firm has been retained to represent
the interests of Fidelity National Title Insurance Company, successor by merger to Lawyers Title
Insurance Corporation (“Fidelity”), in connection with the above-captioned claim (the "Lien
Action™). You referenced policy number 851106, but appear to have intended to refer to the
Policy referenced above, which concerns loan 851106.

Your request that Fidelity withdraw its reservation of rights, or agree to pay
$1,750,000.00 to resolve the Lien Action, is rejected for several reasons. First, the settlement is
not reasonable, given the viable defenses which have a high chance of success on the merits.
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Second, the proposed settlement is not a valid Morris agreement. Third, insufficient information
has been provided about the proposed settlement in order for the title insurer to be able to fully
assess the settlement.

Payment of $1,750,000.00 to resolve the claims is patently unreasonable. The defenses
that have been asserted have a high chance of success. Payment of $1,750,000.00 to resolve
claims that are likely to fail is not reasonable.

If your client completes the settlement, it will have violated the cooperation clause in the
Policy. The Policy provides at Paragraph 4(d):

Whenever requested by the Company, the insured, at the
Company’s expense, shall give the Company all reasonable aid (i)
in any action or proceeding, or affecting settlement; and (ii) in any
other lawful act which in the opinion of the Company shall be
necessary or desirable to establish the title to the estate or interest
or the lien of the insured of the mortgage, as insured. If the
Company is prejudiced by the failure of the insured to furnish the
required cooperation, the Company’s obligation required under the
policy shall terminate, including any liability or obligation to
defend, prosecute or confinue the litigation with regard to the
matter or matters requiring such cooperation.

In addition, that Policy provides at Paragraph 8(¢):

The company shall not be liable for loss or damage to any insured
for liability voluntarily assumed by the insured in settling any
claim or suit without the prior written consent of the company.

United Services Automobile Ass’n v. Morris, 741 P.2d 246, 252 (Ariz. 1987), does not
obviate these policy provisions. Under certain circumstances, an insured may enter into a
settlement agreement without breaching the cooperation clause of the insurance contract. Id.
Morris held that a reservation of rights “parrows the reach” of the cooperation clause only with
respect to a limited type of settlement—it does not allow an insured free reign to breach the
cooperation clause whenever an insurer defends under a reservation of rights. /d.

The Arizona Court of Appeals recently clarified the limits of the Morris holding in Leflet
v. Redwood Fire and Casualty Insurance Co., 600 Ariz. Adv. Rep. 6, 8 (App. 2011}

The overarching goal of Morris is to permit the insured and the
insurer to balance their competing interests in an atmosphere of
fairness and defined risk -- not to promote the transformation of
underlying contract and tort claims into bad faith claims at inflated
values. Morris likewise does not penalize insurers for properly
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reserving the right to contest coverage -- even under a valid Morris
agreement, an insurer may defend on the ground that the loss was
not covered.

Underscoring the point that Morris agreements can exist only
within the confines of the doctrine that created them, the supreme
court has observed: Plaintiff's counsel . . . have every incentive to
avoid creating Mormrs agreements outside the permitted
parameters. If counsel negotiate such agreements, the result will be
that their clients can collect neither from the defendant . . . nor
from the insurer.

Id. (internal citations and quotation marks omitted). The proposed settlement falls outside the
parameters of a valid Morris agreement. Morris involved a claim for damages where the insured
faced potential personal liability. Morris did not involve a claim against title to property, like the
situation presented here. Morris permitted an insured to stipulate to judgment and assign claims
against the carrier to the plaintiff. Morris did not involve the purchase of adverse clairns by an
entity related to the insured. The proposed settlement here is not an enforceable Morris
agreement.

We also disagree that Morris agreements are valid in the context of title insurance which
does not insure against personal liability to the insured. Morris allowed an insured to settle
without its [iability insurer’s consent when that insurer’s reservation of the right to deny
coverage exposed fo the insured to the “sharp thrust of personal liability.” United Services
Automobile Assoc. v. Morris, 741 P.2d 246, 251 (Ariz. 1987) (citation omitted). Because a
contract of title insurance does not protect the insured against personal liability, a title insurer’s
reservation of rights has no impact on whether or not the insured faces the “sharp risk of personal
liability.” Moreover, where, as in the present case, the insured faces no risk of personal liability,
a Morris agreement would not be justified under any insurance policy.

Your reliance on Eureka Investment Corp. v. Chicago Title Insurance Co., 530 F. Supp.
1110 (1982) rev'd in part on other grounds, 743 F.2d 932 (D.C. Cir. 1984) is misplaced.
Contrary to your characterization of Eureka as “the functional equivalent of a Morris Agreement
in the title insurance context,” Eureka (a) did not involve a Morris fact pattern; and (b) applied
unique manuscript language unlike any of the standard title insurance provisions found in the
Policy at issue here. Eureka does nothing to diminish our behief that Morris agreements are not
valid in the context of title insurance.

You have also failed to provide the specific details of the proposed settlement. Please
provide the details of the settlement agreement you propose, including the form of proposed
stipulated judgment, how all sale proceeds will be used and the other specific terms of
settlement. The limited information provided does not enable the title insurer to fully analyze the

settlement terms.
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As such, the title insurer does not consent to the proposed settlement described in your
January 31, 2011 letter. If the alleged insured completes that transaction, it will be putting its
coverage at risk.

Very truly yours,

oty St

Timothy J. Thomason
For the Firm

TJ)T/mae
cG: Homer Duyall

UAATTORNEYSATJTWFidelily - 11754\Liwywors Title edv, Gould, et al. ~ 30N Corespondenco\Latier ta Hondricks d Ten Lofts Project {03.08,11).doc
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tim.thomason@mwmif.com

Jonathan S. Batchelor (#026882)
ionathan.batchelor@mwmf.com

MARISCAL, WEEKS, McINTYRE
& FRIEDLANDER, P.A.

2901 North Central Avenue, Suite 200

Phoenix, Arizona 85012-2705

Phone: (602) 285-5000

Fax: (602) 285-5100

courtdocs@mwmf.com

Attorneys for Intervenor Title Insurer

Michael K. Jeanes, Clerk of Court
krx Eleclronicaily Filed ***
Tina Hays
Filing ID 872322
5/6/2011 4:46:00 PM

SUPERIOR COURT FOR THE STATE OF ARIZONA
IN AND FOR MARICOPA COUNTY

JEFFREY C. STONE, INC. d/b/a SUMMIT
BUILDERS, an Arizona corporation,

Plaintiff,
V.

OSBORN IITI PARTNERS LLC, an Arizona
limited liability company, et al.,

Defendants.

15
16
17
18
19
20

FIDELITY NATIONAL TITLE
INSURANCE COMPANY, successor by
merger to LAWYER'S TITLE INSURANCE
COMPANY,

Intervenor; Plaintiff,
V.

OSBORN III PARTNERS LLC, an Arizona
limited liability company, et al.,

Defendants.

21
22
23
24
25

Ca

Ya)

NO. CV2008-033080 (consolidated)
COMPLAINT IN INTERVENTION

(Assigned to the
Honorable Edward O. Burke)

(Mandatory E-Filing)

Intervenor/plaintiff Fidelity National Title Insurance Company (“Fidelity™), in its

corporate capacity and as successor by merger to Lawyers Title Insurance Company

(“Lawyers Title”)(collectively, the “Title Insurer™), for its Complaint against Jeffrey C. Stone,

Inc. d/b/a Summit Builders (“Summit™), Trine Holdings, L.L.C., Robert L.. Barnes, Jr., Barness
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Investment Limited Partnership, Yuval Caine and Mirit Caine, Shirley A. Cannon, Melvin L.
Dunsworth, Jr., Trustee of the Revocable Living Trust of Melvin Dunsworth, Jr., dated
December 23, 2003, Evertson Oil Company, Inc., First Trust Company of Onaga, Custodian
FBO Robert Facciola IRA #41021XXXXX, Delery Guillory, Golden Lending Group, LLC,
Bear Tooth Mountain Holdings Limited Partnership, William L. Hawkins Family L.L.P.,
Pueblo Sereno Mobile Home Park L.L.C., Michael Johnson Investments II, L.L.C., Ronald L.
Kohner, L.L.J. Investments, L..L.C., Maurice J. Lazarus, WCL851106 LLC, Leah L. Lewis,
Trustee of The Leah L. Lewis Trust dated February 23, 2000, Carol A. Mahakian, Brett M.
McFadden, Maurice J. Mintzer, Robert J. Nimmer and Diana M. Nimmer, John P. Putnam and
Maricele Putnam, Robert K. Rader and Katalin A.V. Rader, Trustees of The Rader Family
Trust dated September 6, 2002, Morley Rosenfield, Trustee of The Morley Rosenfield,
M.D.P.C. Restated Profit Sharing Plan, W. Scott Schirmer, Trustee of The WSS 048 Trust
dated September 17, 2004, Jayesh K. Shah and Vaishali Shah, Trustees of The Jayesh K. &
Vaishali Shah Family Trust dated August 16, 2000, Verma Kataria Mortgage Investment
L.L.C., and Osborn III Loan LLC (“Osborn™), and all other lien claimants in this consolidated
litigation (“Lien Claimants”)(all defendants other than Summit and Lien Claimants,
collectively, “Alleged Insureds™), hereby alleges as follows.

PARTIES AND JURISDICTION

1. Intervenor/plaintiff Title Insurer is a title insurance company authorized and
doing business in the state of Arizona.

2. Upon information and belief, defendant Summit is an entity authorized and
doing business in Arizona, which claims an interest in certain real property known as Ten

Lofis (the “Property”) located in Maricopa County, Arizona.
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3. Defendants are individuals and entities claiming an interest in the Property
and/or claiming to have an interest in that certain title insurance policy issued by Lawyers Title

No. H23-Z2025296 (the “Policy™).

4. This Court has jurisdiction and venue is proper in this Court.
GENERAL ALLEGATIONS
5. Lawyers Title issued the Policy to Mortgages, Ltd., as insured, insuring a deed

of trust in favor of Mortgages, Ltd. (the “DOT"”). Fidelity is successor by merger to Lawyer’s

Title.

6. Summit has asserted a mechanics’ lien (the “Summit Lien”) encumbering the
Property.

7. The Lien Claimants have asserted liens encumbering the Property (“Junior

Liens™) (Summit Lien, Junior Liens and related claims, collectively, the “Lien Claims™).

8. In 2009, MLL Manager, LL.C (“ML Manager™), purportedly acting on behalf of]
the Alleged Insureds under the Policy, tendered defense of the Lien Claims to the Title Insurer.
Upon receiving notice of the Lien Claims, the Title Insurer retained counsel to represent the
Alleged Insureds and defend their interests.

9. On Information and belief, on October 25, 2010 the Alleged Insureds conveyed
all their rights, title, and interest in the Property to Connell Wine Lofts LLC, as part of a
settlement or contingent settlement (the “Settlement™).

10.  On information and belief, as part of the Settlement, Summit agreed to release
the Summit Lien. In exchange, a portion of the proceeds from the sale were placed in an
escrow account, out of which any judgment relating to the Summit Lien would be paid.

11.  Upon information and belief, the Alleged Insureds later stipulated to judgment

on the Summit Lien (the “Judgment™).
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12.  The Settlement was ostensibly done for purposes of facilitating collection under
the Policy pursuant to the Morris decision. United Services Automobile Ass’n v. Morris, 154
Ariz. 113, 741 P.2d 246 (1987) (“Morris™).

13.  Under the circumstances, the settlement was not reasonable and prudent.

14. In addition, the Settlement is not binding and enforceable against the Title
Insurer under Morris.

15.  The Title Insurer also contends that the Morris doctrine does not apply in the
title insurance context.

16.  The Title Insurer further contends that binding the Title Insurer to the settlement
is against public policy and would impair the Title Insurer’s contractual rights.

17.  The Title Insurer was not provided adequate and fair notice of the terms of]
settlement.

18. A real and justiciable controversy exists between the parties.

19.  The Title Insurer is entitled to a declaration that the settlement is not valid and
enforceable under Morris.

20.  The Title Insurer is also entitled to a declaration that the settlement is a not a
reasonable and prudent settlement under relevant Arizona law.

21.  This action arises out of contract. The Title Insurer is thereby entitled to an
award of its reasonable attorneys’ fees pursuant to A.R.S. § 12-341.01.

WHEREFORE, the Title Insurer requests that this Court enter an Order declaring that

the settlement is not valid and enforceable under Morris, that the settlement is not a reasonable

and prudent settlement, and/or that the settlement is not binding on the Title Insurer. The Title
Insurer further requests that it be awarded its costs, expenses and attorneys fees, together with
interest thereon at the highest rate allowed by law from the date of entry of judgment until

paid, and such other orders as the Court deems just and proper.
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DATED this 6™ day of May, 201 1.

MARISCAL, WEEKS, McINTYRE
& FRIEDLANDER, P.A.

By: /s/ Jonathan S. Batchelor

Timothy J. Thomason

Jonathan S. Batchelor

2901 North Central Avenue, Suite 200
Phoenix, Arizona 85012-2705

Attomeys for Intervenor Title Insurer

ORIGINAL of the foregoing efiled
this 6" day of May, 2011, with a
copy transmitted via eFiling system
via the Clerk’s office to the
Honorable Edward O. Burke

COPIES mailed this same date to:

Sharon B. Shively

Julianne C. Wheeler

Sacks Tierney, P.A.

4250 N. Drinkwater Blvd., 4™ Floor
Scottsdale, AZ 85251

and

Jay R. Graif

Jeffrey C. Matura

Nathan D. Meyer

Graif Barrett & Maturea, P.C.

1850 N. Central Avenue, Suite 500

Phoenix, AZ 85004

Attorneys for Jeffrey C. Stone, dba Summit Builders

Scott A. Malm

Gust Rosenfeld, PL.C

One E. Washington Street
Suite 1600

Phoenix, AZ 85004-2553
Attorneys for ML Defendants

Nancy Pisaruk

Osborn Maledon, PA

P.O. box 36379

Phoenix, AZ 85012-001

Attorney for Paul Johnson Drywall

5
e 2:08-bk-07465-RJH Doc 3233 Filed 05/27/11 Entered 05/27/11 17:37:43 Desc

Main Document  Page 72 of 85




o w o

O 00 - N Ln

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Cal

L

Michael T. Denious

Stoops Denious Wilson & Murray, P.L.C.
350 E. Virginia Avenue, Suite 100
Phoenix, AZ 85004-1316

Attorney for Riggs Contracting, Inc.

Michael R. Altaffer

(’CONNOR & CAMPBELL

3838 N. Central Avenue, Suite 1800
Phoenix, AZ 85012

Attorney for Storage Equipment Systems, Inc.

Frances J. Haynes

Lewis & Roca, LLP

40 N. Central Avenue, Suite 1900
Phoenix, AZ 85004-4429

Attorney for Consolidated Electrical

Kenneth Frakes

Holden Willits Murphy, P.L.C.

Two N. Central Avenue, Suite 1700
Phoenix, AZ 85004

Attorney for West Coast Glass & Mirror

Frederick C. Thomas

Smith Craven, PLLC

5450 E High St Ste 300

Phoenix, AZ 85054-5479

Attorney for Apodaca Wall Systems

Julie A. Pace

The Cavanagh Law Firm PA

1850 N. Central Avenue, Suite 2400
Phoenix, AZ 85004-4527
Attorneys for Sun Valley Masonry

Karen A. Palecek

Paleck & Palecek, PLLC

6263 N. Scottsdale Rd., Suite 310
Scottsdale, AZ 85250-5406
Attorneys for Heritage Interiors

Daniel P. Velocci

Cheifetz Iannitelli Marcolini, PC

111 W Monroe Sireet 17th Floor
Phoenix, AZ 85003-1709

Attorney for Central Valley Specialist
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Ryan C. Caplan

Procopio, Cory, Hargreaves & Savitch, LLP
530 B Street, Suite 2100

San Diego, CA 92101

Attorney for Defendant Helix Electric Company

George U. Winney

Gammage & Burnham, PLC

Two N Central 15th Fl

Phoenix, AZ 85004-4402

Attorney for Defendants SPLC, LLC and Ronald L. Kohner

Jon R. Hultgren

Hammerman & Hultgren, P.C.
3101 N. Central Avenue, Suite 500
Phoenix, AZ 85012-2641
Attorneys for S&H Steel Co., Inc.

Stanley M. Hammerman

Hammerman & Hultgren, PC

3101 N. Central Avenue, Suite 500

Phoenix, AZ 85012-2641

Attorneys for Schindler Elevator Corporation

/s/ Lillian M. Woods
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1 {| Timothy J. Thomason (#009869) C Q DY
) g

tim.thomason(@mwml.com
2 ||Jonathan S. Batchelor (#026882)

jonathan.batchelor@mwmf.com MAY 2 6 2011
3 {| MARISCAL, WEEKS, McINTYRE
& FRIEDLANDER, P.A. (. ""G“Asg*;gfggg CuERK
4 112901 North Central Avenue, Suite 200 EPUTY CLERK
Phoenix, Arizona 85012-2705
5 || Phone: (602) 285-5000
Fax: {602) 285-5100
6 || courtdocs@mwimf.com
Attorneys for Title Insurer
7
8 SUPERIOR COURT FOR THE STATE OF ARIZONA
9 IN AND FOR MARICOPA COUNTY
10 || FIDELITY NATIONAL TITLE caseno. CV2011-00121]
INSURANCE COMPANY, successor by
11 || merger to LAWYER’S TITLE INSURANCE COMPLAINT
COMPANY,
12
Plaintiff, (Breach of Contract; Declaratory
13 v. - Judgment)

14 (|OSBORN IIl LOAN LLC, an Arizona
limited liability company; TRINE

15 ||HOLDINGS, L.L.C., an Arizona limited
liability company; ROBERT L. BARNES,
16 || JR., a single man; BARNESS
INVESTMENT LIMITED PARTNERSHIP,
17 || an Arizona limited partnership; YUVAL
CAINE AND MIRIT CAINE, husband and
18 i wife; SHIRLEY A. CANNON, a married
woman; MELVIN L. DUNSWORTH, JR.,
19 || Trustee Of The Revocabie Living Trust Of
Melvin Dunsworth, Jr., Dated December 23,
20 ||2003; EVERTSON OIL COMPANY, INC.,
a Utah corporation; FIRST TRUST

21 ||COMPANY OF ONAGA, CUSTODIAN
FBO ROBERT FACCIOLA IRA

22 (| #41021XXXXX; DELERY GUILLORY, a
married man; GOLDEN LENDING

23 ||GROUP, LLC, an Arizona limited liability
company; BEAR TOOTH MOUNTAIN

24 | HOLDINGS LIMITED PARTNERSHIP, an
Arizona limited liability partnership;

25 || WILLIAM L. HAWKINS FAMILY L.L.P.,
an Arizona limited liability partnership;
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PUEBLO SERENO MOBILE HOME PARK
L.L.C., an Arizona limited liability company;
MICHAEL JOHNSON INVESTMENTS II, |
L.L.C., an Arizona limiied liability company;
RONALD L. KOHNER, an unmarried man;
L.L.J.INVESTMENTS, L.L.C,, an Arizona
limited liability company; MAURICE J.
LAZARUS, a married man; WCL851106
LLC, an Arizona limited liability company;
LEAH L. LEWIS, Trustee Of The Leah L.
Lewis Trust Dated February 23, 2000;
CAROL A. MAHAKIAN, a married woman;
BRETT M. MCFADDEN, a single man;
MAURICE J. MINTZER, a single man;
ROBERT J. NIMMER AND DIANA M.
NIMMER, husband and wife; JOHN P.
PUTNAM AND MARICELE PUTNAM,
husband and wife; ROBERT K. RADER
AND KATALIN A.V. RADER, Trustees Of
The Rader Family Trust Dated September 6,
2002; MORLEY ROSENFIELD, Trustee Of
The Morley Rosenfield, M.D.P.C. Restated
Profit Sharing Plan; JAMES C. SCHNECK,
Trustee of The James C. Schneck Revocable
Trust dated October 1, 1999; W. SCOTT
SCHIRMER, Trustee Of The Wss 048 Trust
Dated September 17, 2004; JAYESH K.
SHAH AND VAISHALI SHAH, Trustees Of
The Jayesh K., & Vaishali Shah Family Trust
Dated August 16, 2000; VERMA KATARIA
MORTGAGE INVESTMENT L.L.C., an
Arizona limited liability company; JOHN
DOES 1-10; JANE DOES 1-10; and ABC
CORPORATIONS 1-10,

Defendants.

19D]

Plaintiff Fidelity National Title Insurance Company (“Fidelity”), in its corporate
capacity and as successor by merger to Lawyers Title Insurance Company (“Lawyers
Title”}(collectively, the “Title Insurer™), for its Complaint against defendants Osbomn I11 Loan
LLC, Trine Holdings, L..L..C., Robert L.. Bamnes, Jr., Bamess Investment Limited Partnership,
Yuval Caine and Mirit Caine, Shirley A. Cannon, Melvin L. Dunsworth, Jr., Trustee of the

Revocable Living Trust of Melvin Dunsworth, Jr., dated December 23, 2003, Evertson Oil
2
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Company, Inc., First Trust Company of Onaga, Custodian FBO Roberlt Facciola IRA
#41021XXXXX, Delery Guillory, Golden Lending Group, LLC, Bear Tooth Mountain
Holdings Limited Partnership, William L. Hawkins Family L.L.P., Pueblo Sereno Mobile
Home Park L.L.C., Michael Johnson Investments II, L.L.C., Ronald L. Kohner, L.L.J.
Investments, L.L.C., Maurice J. Lazarus, WCL851106 LLC, Leah L. Lewis, Trustee of The
Leah L. Lewis Trust dated February 23, 2000, Carol A. Mahakian, Brett M. McFadden,
Maurice J. Mintzer, Robert J. Nimmer and Diana M. Nimmer, John P. Putnam and Maricele
Putnam, Robert K. Rader and Katalin A.V. Rader, Trustees of The Rader Family Trust dated
September 6, 2002, Morley Rosenfield, Trustee of The Morley Rosenfield, M.D.P.C.
Restated Profit Sharing Plan, W. Scott Schirmer, Trustee of The WSS 048 Trust dated
September 17, 2004, Jayesh K. Shah and Vaishali Shah, Trustees of The Jayesh K. & Vaishali
Shah Family Trust dated August 16, 2000, Verma Kataria Mortgage Investment L.L.C., John
Does 1-10, Jane Does 1-10, and ABC Corporations 1-10 (all defendants collectively,

“Alleged Insureds™), hereby alleges as follows.

PARTIES AND JURISDICTION
1. Plaintiff Title Insurer is a title insurance company authorized and doing
business in the state of Arizona.
2. Defendants are individuals and entities claiming an inierest in certain property

commonly known as Ten Lofts, located at 7126 E. Osbom Road, Scottsdale, Arizona (the
“Property”) and/or claiming to have an interest in that certain title insurance policy issued by

Lawyers Title No. H23-Z025296 (the “Policy”).

3. This Court has jurisdiction and venue is proper in this Court.
GENERAL ALLEGATIONS
4, Upon information and belief, beginning by at least 2004, and continuing until

June 2008, Scott M. Coles (“Coles™), president and CEO of Mortgages Ltd. (“MLtd.”),

3
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solicited investors for MLtd. Upon information and belief, MLtd. was a private lender that
raised money to fund loans by offering “Loan Participations™ to investors, which consisted of
an unsecured right to receive portions of payments MLtd. expected to receive {rom borrowers
as loans were repaid.

5. The United States Securities and Exchange Commission (“SEC™) has found
that MLtd.’s affiliate, Mortgages Ltd. Securities, LLLC (*MLS”), “made oral and written
misrepresentations to investors concermning the safety and liquidity of the investment and risks
associated with the investment,” and “led investors to believe that the loans MLtd. had
underwritten were safer than they actually were, and investors were unaware that MLtd. was
taking on larger and riskier loans.”

6. The SEC also found that Radical Bunny, LLC (“RB”) raised money by selling
unregistered securities, and made substantial unsecured loans or investments to MLtd. totaling
about $197 million.

7. The SEC further found that MLtd. knew, at least as early as January 2007, that
the money it received from RB was iliegally obtained through RB’s sale of unregistered
securities to unaccredited investors.

8. The SEC found: “MLS willfully violated Section 17(a) of the Securities Act of
1933 and Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, which prohibit
fraudulent conduct in the offer and sale of securities and in connection with the purchase or
sale of securities.”

9. On March 9, 2006 Osbom Il Partners, LLC (“Osborn”) acquired title to the
Property by warranty deed, recorded at insttument number 2006-0352756 in the Official
Records of Maricopa County (MCR).

4
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l 10.  On March 27, 2006 Osborn rccorded a deed of trust at instrument number
2 (12006-0435705 MCR (the “First DOT”) to secure a loan from MLtd. in the amount of
3 || $8,500,000.00 (the “Initial Indebtedness™).

4 11.  Upon information and belief, on or about April 24, 2006, Jeffrey C. Stone d/b/a

5 || Summit Builders (“Summit”) and Osborn entered into an agreement pursuant to which

6 {| Summit was to provide labor and materials to develop the Property.
7 12.  Summit claims to have commenced work on the Property on July 21, 2006.
8 13.  On August 14, 2006, Osborn executed a deed of trust encumbering its interest

9 [|in the Property in favor of MLtd., as beneficiary (the “Second DOT”), to secure up to
10 ||$41,400,000.00 of indebtedness (the “Second Loan™). Coles was named as trustee of the
11 |} Second DOT.

12 14.  From the proceeds of the Second Loan secured by the Second DOT,
13 [1$5,623,993.61 was used to satisfy Lhe Initial Indebtedness and First DOT.

14 I5.  On August 22, 2006 the Second DOT was recorded at instrument number
15 {|2006-1116307 MCR.

16 16. On August 22, 2006 Lawyers Title issued the Policy to MLtd., as insured,
17 || insuring the Second DOT. Fidelity is successor by merger to Lawyer’s Title.

18 17.  On August 22, 2006 an Assignment of Beneficial Interest Under Deed of Trust
19 |} (the “DOT Assignment”) was recorded, purporting to assign fractional interests, totaling
20 || approximately 44% of the beneficial interest under the Second DOT, to more than a dozen
21 ||individuals and entities. Other similar documents, which purported to make hundreds of
22 ||assignments of fraclional interests in the Second DOT, were filed between August 2006 and

23 || July 2007.

24 18.  On or about June 2, 2008, Coles committed suicide.
25
26 5
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19.  On or about June 20, 2008, MLtd. was placed in involuntary bankruptcy, in
case number 2:08-bk-07465-RJH.

20.  On July 3, 2008, Summit Builders recorded a mechanic’s lien against the
Property at instrument number 2008-0588970 MCR (the “Lien”).

21.  Upon information and belief, the loan secured by the Second DOT was never
fuily funded by MLtd.

22.  Upon information and belief, prior to August 2006, MLtd. knew it did not have
funds available to fully fund the Second Loan, and did not disclose this information to
Lawyers Title.

23.  Upon information and belief, as a result of MLtd.’s failure to fund the loans,
Summit was not paid for work performed on the Property.

24.  On December 30, 2008 Summit filed a complaint against Osbormn in Maricopa
County Superior Court assigned case number CV2008-033080 (the “Lawsuit”) alleging
breach of contract, unjust enrichment, breach of the prompt pay act, and lien foreclosure (the
“Lien Claim”).

25.  In 2009, ML Manager, LL.C (“ML Manager™), purportedly acting as assignee
of MLd. under the Policy, tendered defense of the Lien Claim to the Title Insurer.

26.  On Sepiember 28, 2009, Lawyers Title sent a letter advising the Alleged
Insureds that Lawyers Title had accepted defense of the claim, with a reservation of rights,
and had retained Scott Malm of the law firm Gust Rosenfeld to represent the Alleged
Insureds.

27.  On July 27, 2010, the Alleged Insureds acquired title to the Property at a
trustee’s sale for a credit bid of $8,000,000.00. On August 10, 2010, a trustee’s deed was

recorded at instrument number 20100682112 MCR.

6
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28.  On October 25, 2010 the Alleged Insureds recorded a Special Warranty Deed
conveying all their rights, title, and interest in the Property to Connell Wine Lofts LLC (the
“Sale”).

29.  Upon information and belief, the Sale was conducted, as part of a settlement or
contingent settlement (the “Settlement™).

30. Upon information and belief, as part of the Settlement, Summit agreed to
release the Lien. In exchange, a portion of the proceeds from the Sale were placed in an
escrow account, out of which any judgment or payment in settlement of Summit’s claims
would be paid.

31.  Upon information and belief, the Alleged Insureds later agreed to pay, or
stipulated to a money judgment in the amount of, $1,750,000.00 (the “Judgment”) to Summit.

32.  The Title Insurer was not provided adequate and fair notice of the terms of the
Settlement.

33.  The Alleged Insureds purport to be insureds under the Policy.

34. The Alleged Insureds have not, however, established that they are insureds
under the Policy. Specifically, they have not demonstrated that they are owners of the
indebtedness secured by the Second DOT, as provided at Condition 1(a) of the Policy.

35.  If the Alleged Insureds had any rights under the Policy, they forfeited coverage
by breaching the insurance contract. |

36. Any coverage the Alleged Insureds may have otherwise been entitled to is
preciuded by their failure to provide timely notice of the Lien Claim, as provided in the Policy
at Condition 3.

37. The Alleged Insureds did not cooperate in their dcfen;se when they failed to
timely provide the information about the Lien Claim to the Title Insurer. Accordingly,

coverage is precluded as provided at Condition 4(d) of the Policy.

7
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1 38.  The Second Loan secured by the Second DOT was never fully funded.

2 39.  The Lien Claim arose from MLtd.’s failure to fund the Second Loan.

3 40. Coverage is excluded by Exclusion 3(a) because the Lien Claim was created by
4 [|MLtd.’s failure to fund the Second Loan.

5 41, Coverage is excluded by Exclusion 3(b) because the Lien Claim was the direct
6 ||result of MLtd.’s inability to fund the Second Loan and that inability was known to MLtd.,
7 || not disclosed in writing to Lawyers Title, not discoverable through review of documents
8 |{recorded in the public records, and not known to Lawyers Title.

9 42.  Coverage is excluded by Exclusion 3(e) to the extent that the Lien Claim would
10 {[not have arisen if the insured claimant had paid value for the Second DOT.

11 43, The Settlement constituted an additional breach of Condition 4(d) and
12 [|terminaled any coverage to which the Alleged Insureds may have otherwise been entitled.

13 _ 44,  Any coverage to which the Alleged Insureds may have otherwise been entitled
14 |fwas lost when they breached Condition 8(c) by voluntarily assuming liability for the
15 || Judgment without the Title Insurer’s consent.

16 45.  Any obligation the Title Insurer may have had under the Policy was
17 || extinguished by the Sale as provided at Condition 2(b).

18 46.  The Title Insurer is entitlea to recoup from the Alleged Insureds fees paid to
19 || defend the Alleged Insureds in the Lawsuit.

20 47.  This action arises out of contract. The Title Insurer is thereby entitled to an
21 ||award of its reasonable attormeys’ fees pursuant to A.R.S. § 12-341.01.

22 48. A real and justiciable controversy exists between the parties.

23 49, By reason of the foregoing, a declaratory judgment is necessary and proper in
24 || order to determine the rights, obligations, and liabilities of the parties.

25
26 8
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50. The Title Insurer is entitled to a declaration that the Alleged Insureds are nol
insureds under the Policy.

51.  The Title Insurer is entitled to a declaration that, if the Alleged Insureds were
insureds under the Policy, no coverage exists.

52.  The Title Insurer is entitled to a declaration that, if any of the Alleged Insureds
were otherwise entitled to coverage, the coverage was lost by consummating the Sale and/or
Settlement.

53. The Title Insurer is entitled to a declaration that there is no coverage for
liability related to the Judgment and/or the Settlement because the Alleged Insureds
voluntarily assumed the Judgment.

WHEREFORE, the Title Insurer requests that this Court enter an Order providing that:

a. The Alleged Insureds are not insureds under the terms of the Policy;
b. Coverage is precluded under the terms of the Policy;
C. Coverage for the Lien Claim is excluded because the Lien Claim was

the result of MLtd.’s failure to fully fund the Second Loan;

d. Any coverage or obligation of the Title Insurer under the Policy was
extinguished by the Sale and/or Settlement;

e. The Title Insurer is not obligated to pay the Judgment because it was
voluntarily assumed;

£ Awarding the Title Insurer its fees and costs incurred in providing the
Alleged Insureds a defense, together with interest thereon at the
highest rate allowed by law until paid,;

g Awarding the Title Insurer its reasonable attorneys’ fees, expenses and
costs associated with this action together with interest thereon at the

highest rate allowed by law until paid; and
9
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h. Such other relief as the Court deems just and proper.

DATED this) (™ day of May, 2011.

MARISCAL, WEEKS, McINTYRE
& FRIEDLANDER, P.A.

By:
imothy J. Thomason
Jonathan S. Batchelor

2901 North Central Avenue, Suite 200

Phoenix, Arizona 85012-2705
Attorneys for Intervenor Title Insurer

10
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