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PHOENIX\8832952  

GRAIF BARRETT & MATURA, P.C.
1850 North Central Avenue, Suite 500 
Phoenix, Arizona  85004 
Tel:  (602) 462-9999 
Fax:  (602) 926-8075 
E-mail:  jgraif@gbmlawpc.com 
E-mail:  nmeyer@gbmlawpc.com 
Send Court Docs to:  court-info@gbmlawpc.com 
Jay R. Graif, State Bar No. 017246 
Jeffrey C. Matura, State Bar No. 019893 
Nathan D. Meyer, State Bar No. 020583 
 
Attorneys for Jeffrey C. Stone, Inc.  
    d/b/a Summit Builders 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF ARIZONA 

In re 
 
MORTGAGES LTD.,  
 
   Debtor. 

Chapter 11 
 
Case No. 2:08-bk-07465-RJH 
 
SUMMIT BUILDER’S OBJECTION TO 
ML MANGER’S MOTION TO SELL 
REAL PROPERTY FREE AND CLEAR OF 
LIENS, CLAIMS, ENCUMBRANCES, AND 
INTERESTS 
 
Real Property and Improvements located in 
Scottsdale, Arizona in the development known as 
Osborn III/Ten Lofts Condominium project 
located at 7116 and 7126 E. Osborn Rd. 
 
Hearing Date: September 28, 2010 
Hearing Time: 2:30 p.m. 
 

Jeffrey C. Stone, Inc. dba Summit Builders (“Summit”), General Contractor for the 

subject Ten Lofts Project, objects to ML Manager LLC (“ML Manager”) selling the 

Property free and clear of liens, claims, encumbrances and interests for four primary 

reasons.  First, pursuant to ARS § 33-992(A), Summit’s mechanic’s lien is superior to ML 

Manager’s Second Deed of Trust, dated August 22, 2006, because the mechanic’s lien 

relates back to July 21, 2006, which was the date Summit first commenced its work at the 

Project.  Second, ML Manager’s self-serving claim that it “likely…will prevail on its 
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equitable subrogation” is unsupported and contrary to a recent ruling in Superior Court 

that denied a motion for summary judgment on equitable subrogation filed by Mortgages 

Limited under nearly identical circumstances.  Third, ML Manager’s claim that “if 

mechanics lien claimants prevail in the State Court proceedings that their claims will be 

paid by the title insurance company” provides no security or protection to assure payment 

to Summit in the event Summit prevails in its lien priority claim.  Fourth, ML Manager 

has not satisfied the statutory requirements that would permit a sale free and clear of liens.  

Accordingly, Summit objects to a free-and-clear sale of the Property and, alternatively, 

requests the Court to condition such a sale upon implementation of proper safeguards to 

protect Summit, should it prevail on its lien priority claim including, but not limited to, 

mandating that the title insurance company provide written confirmation that it will 

unconditionally indemnify Summit should Summit prevail on lien priority in the state 

court proceedings and/or establish in an escrow account sufficient cash that is free and 

clear from any other interests to cover Summit’s claim.  

A. LIEN PRIORITY 

In short, Summit will move the state court for summary judgment establishing 

Summit’s mechanics lien in first priority position.  Summit will seek a ruling, as a matter 

of law, that its mechanic’s lien is superior to the Second Deed of Trust recorded by 

Defendant Mortgage Ltd. (“ML”).  Pursuant to ARS § 33-992(A), Summit’s mechanic’s 

lien is superior to all subsequent encumbrances, except a deed of trust recorded less than 

ten days after labor commenced.  Here, Summit’s mechanic’s lien attached to the property 

on July 21, 2006, and ML recorded its Second Deed of Trust on August 22, 2006.  

Accordingly, Summit’s mechanic’s lien is superior in priority to ML’s Second Deed of 

Trust. 

1. Pertinent Factual & Procedural History 

Defendant Osborn III Partners, LLC, (“Osborn”) is the owner of the subject 

property commonly known as the Ten Lofts Condominiums, located at 7126 East Osborn 

Road, Scottsdale, Arizona (“Project”).  On or about March 27, 2006, Defendants ML and 
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Osborn entered into a loan agreement for an undetermined amount (“First Loan”).   On 

March 31, 2006, ML recorded a Deed of Trust on the Project for $8,500,000 to secure the 

First Loan (“First Deed of Trust”). See Exh. 1, First DOT.  

On April 24, 2006, Summit Builders entered into a contract with Osborn to serve as 

the general contractor and improve the Project (the “Construction Contract”). See Exh. 2, 

Construction Contract.   In its capacity as the general contractor, Summit provided labor, 

materials, machinery, fixtures, and tools for the construction of improvements to the 

Project.  On July 21, 2006, Dennis Short, Summit’s Project Superintendent, met with 

Hook Engineering at the Project and commenced staking the Project. See Exh. 3, Summit 

Project Log at 1; Exh. 4, Duryea EMT Short (“Our first day on the jobsite was 7-21-06.”); 

Exh. 5, Daily Project Journal at 7/21/06.   

Summit thereafter subcontracted with Wescor General, Inc., (“Wescor”) to perform 

soil removal and over-excavation work at the Project.” See Exh. 6, Wescor Subcontract. 

Wescor subcontracted with Canyon Country Contracting, Inc., (“Canyon Country”) to 

assist in the soil removal from the Project. See Exh. 7, Canyon Invoice 8389.  On July 27, 

2006, Canyon Country began its work on the Project by importing track-out rock. Id.  On 

August 2, 2006, Canyon Country began exporting soil from the Project. See Exh. 3, 

Summit Project Log at 1; Exh. 8, Canyon Invoice 8393. 

On August 3, 2006, Summit mailed its Preliminary 20-Day Lien Notice to Osborn 

and ML to secure its lien rights in the event Osborn defaulted on its payment obligations. 

See Exh. 9, Prelim. 20-Day Notice. 

On August 4, August 7, and August 8, 2006, Canyon Country continued to export 

approximately 2,000 yards of dirt each day. See Exh. 3, Summit Project Log at 1; Exh. 5, 

Daily Project Journal.  On August 10, 2006, Canyon Country completed exporting dirt 

from the Project. See Exh. 3, Summit Project Log at 1; Exh. 5, Daily Project Journal at 

8/11/06.  By August 10, 2006, Canyon Country had exported over 1,000 loads of dirt, and 

over 77 tons of rock, away from the Project. See Exh. 7, Canyon Invoice 8389; Exh. 8, 

Canyon Country Invoice 8393.  
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On or after August 14, 2006, Osborn and ML entered into a second loan agreement 

for an undetermined amount (“Second Loan”).  From the proceeds of the Second Loan, 

$5,610,374.41 was used to pay off the First Loan and release the $8,500,000.00 First Deed 

of Trust. See Exh. 10, Magnus Title Disbursement Summary.  On August 22, 2006, ML 

recorded a $41,000,000.00 Deed of Trust against the Project securing the Second Loan 

(“Second Deed of Trust”). See Exh. 11, Second DOT.  

Summit completed all its work under the Construction Contract, and related change 

orders, in a timely and workmanlike manner. Despite Summit completing all its work and 

making appropriate demands for payment, Osborn has failed to pay Summit the amount 

owed under the Construction Contract, and the related change orders.  As of July 3, 2008, 

the principal amount due and owing to Summit was $2,044,250.70, plus interest, 

attorneys’ fees, and costs incurred.   

On July 3, 2008, due to the non-payment to Summit for work completed, Summit 

recorded a mechanic’s lien in the same amount of $2,044,250.70 against the Property at 

Maricopa County Recorder’s Number 2008-0588970 (“Mechanic’s Lien”). See Exh. 12, 

Lien.  On December 12, 2008, Summit amended the Mechanic’s Lien at Maricopa County 

Recorder’s Number 2008-1054737.  On December 24, 2008, Summit amended the 

Mechanic’s Lien at Maricopa County Recorder Number 2008-1085021.  On December 

30, 2008, Summit amended the Mechanic’s Lien at Maricopa County Recorder Number 

2008-1093926.  

On December 30, 2008, Summit filed a lien foreclosure action on the Mechanic’s 

Lien and recorded a Lis Pendens in an effort to recover the monies owed it by Osborn for 

work and materials provided on the Project.  

2. LEGAL ARGUMENT 

a. Summit’s Mechanic’s Lien Attached To The Project on July 
21, 2006.   

Pursuant to A.R.S. § 33-992(B), a mechanic’s lien attaches when “labor has 

commenced on the property….”  Here, Summit commenced labor on this Project on July 
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21, 2006, when it staked the property. See also Woodridge Const. Co. v. First Nat’l Bank 

of Ariz., 130 Ariz. 86, 93, 634 P.2d 13, 20 (App. 1981) (“We hold, therefore, that 

earthwork and site preparation performed pursuant to the requirements of a general overall 

building construction contract constitute a sufficient commencement of labor to establish 

priority under ARS § 33-992 for all work performed pursuant to that general construction 

contract.”).  While Summit recorded its lien on July 3, 2008, Summit’s lien priority relates 

back to the date work first commenced, July 21, 2006. 

b. Summit’s Mechanic’s Lien is Superior to ML’s Second Deed of 
Trust. 

ARS § 33-992(A) states: 
 

The [mechanic’s] liens provided for in this article…are 
preferred to all liens, mortgages or other encumbrances upon 
the property attaching subsequent to the time the labor was 
commenced or the materials were commenced to be furnished 
except any mortgage or deed of trust that is given as security 
for a loan made by a construction lender…if the mortgage or 
deed of trust is recorded within ten days after labor was 
commenced or materials were commenced to be furnished. 

ML recorded its Second Deed of Trust on August 22, 2006.  Thus, ML’s priority date is 

August 12, 2006, subsequent to the priority date of Summit’s Mechanics Lien.    

B. ML MANAGER WILL LIKELY NOT PREVAIL ON ITS EQUITABLE 
SUBROGATION CLAIM. 

ML Manager’s claim that it “likely…will prevail on its equitable subrogation” 

(Doc. 2923 at 5:8, 9) is a self-serving, conclusory claim that is also contrary to a recent 

ruling in Superior Court that denied a motion for summary judgment on equitable 

subrogation filed by Mortgages Limited.  ML Manager offers no argument or authority for 

its claim that it will likely prevail on its equitable subrogation claim.  Additionally, 

Mortgages Limited, essentially the same entity as ML Manager,1 recently had a Motion 

for Summary Judgment regarding equitable subrogation denied in a similar state court 

proceeding.   

                                              
1 ML Manager is the manager of Osborn III Loan LLC (“the Loan LLC”) and the agent for 31Pass-
Through Investors (Doc. 2923 1:17, 18).  The Loan LLC is comprised of fractional interests in the note 
and deed of trust held by Mortgages Limited and MP Funds (Doc. 2923 at 1:23-26). 
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On September 7, 2010, the Honorable Edward Burke denied Mortgages Limited 

relief on equitable subrogation in Gould v. Evans Associates, LC, et al. v. Tempe Land 

Company, LLC, (CV2008-024849). See Exh. 13, Order denying ML Summ. Judgment 

(09/07/10).  In so doing, the Court noted: 
 
 [A] party seeking equitable subrogation must show there is an express or 

implied agreement to subrogate. Id. at 13. 
 

 [B]ecause subrogation is a creature of equity, its application may be 
defeated by intervening rights which would be prejudiced by the 
substitution. Id.  
 

 In this case, neither the lender nor the owner has paid for the labor and 
materials furnished by the mechanic’s lien claimants. Id. at 13-14.   

 
 Rather the lien claimants seek relief because the construction lender 

[Mortgages Limited] failed to fully fund its construction loan and now 
seeks a priority over those who improved the project, which required the 
fact finder to carefully consider the equities involved. Id. at 13-14.  

 
 Defendants argue that Mortgages Limited is not entitled to equitable 

relief because Mortgages Limited’s inequitable actions and inaction 
created the underlying default that prevent the Project from being 
completed and resulting in the recording of the mechanics’ and 
materialmen’s liens. Id. at 15. 

 
 During the construction, Mortgages Limited’s funding became erratic…  

Mortgages Limited principals…admitted on multiple occasions that 
Mortgages Limited had defaulted under its loan agreement with TLC. Id. 
at 15. 

 
 Mortgages Limited’s failure to fund the loan caused construction to stall.  

Numerous subcontractors and material suppliers ceased work or 
threatened to stop work.  There is evidence that [Mortgages Limited] 
reassured subcontractors and suppliers that loan funds were forthcoming; 
and they should continue working in light of these assurances.  As a 
result of [Mortgages limited’s] representations, work on the Project 
continued for an additional period of time.  But no additional funds were 
paid. Id. at 15-16. 

 
 The Amounts claim by Lien Claimants relate to labor and materials 

furnished during the last months of the Project.  If Mortgages Limited 
had not induced subcontractors and suppliers to continue working by 
representing that additional loans were forthcoming, Lien Claimants 
would be owed less money. Id. at 16. 

 
 The court cannot find as a matter of law on the current state of the record 

that Mortgages Limited intended, expected, and is equitably entitled to 
the benefit of the [First] Deed of Trust’s priority. 
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Id. at 16.   

Summit is informed that many of the facts on which the Court based its holding in 

Gould v. Evans Associates exist here: 

 This is also a case where neither the lender nor the owner has paid for 
the labor and materials furnished by mechanic’s lien claimants. 
 

 This is also a case where the lien claimants seek relief because the 
construction lender Mortgages Limited failed to fully fund the 
construction loan and now seeks priority over those who improved the 
Project. 
 

 This is also a case where Mortgages Limited is not entitled to equitable 
relief because its inequitable actions and inaction created the underlying 
default that prevented the Project from being completed and resulted in 
the recording of the mechanics’ and materialmen’s liens.  

 
 This is also a case in which, during the construction, the funding of 

Mortgages Limited became erratic. 
 
 This is also a case in which assurances by Mortgages Limited led to 

additional work and improvements without payment. 
 
 This is also a case where the amounts claimed by Summit relate to labor 

and materials furnished during the last months of the Project.   
 

Indeed, at the very worst for Summit, ML Manager is not entitled to summary judgment 

on its equitable subrogation claim.  Accordingly, ML Manager’s representation that it will 

likely prevail on its equitable subrogation is not accurate.   

C. ML MANAGER HAS NOT SATISFIED THE REQUIREMENTS OF 11 
U.S.C. § 363(f) AND IS NOT ENTITLED TO SELL THE PROPERTY 
FREE AND CLEAR OF SUMMIT’S LIEN 

A debtor can sell property free and clear of liens only under certain limited 

circumstances, none of which are satisfied here.  Pursuant to section 363(f) of the 

Bankruptcy Code, a debtor may sell property free and clear of any interest in the Property 

of an entity other than the estate, only if: 

(1) applicable non-bankruptcy law permits sale of such 
property free and clear of such interest; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such 
property is to be sold is greater than the aggregate value 
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of all liens on such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable 
proceeding, to accept a money satisfaction of such 
interest. 

11 U.S.C. § 363(f) 

In this case, ML Manager cannot satisfy any of the factors required under § 363(f).  

Indeed, ML Manager has not even attempted to establish the specific basis upon which it 

seeks to sell the Property free and clear of liens.  Among other things, Summit has a valid 

and enforceable lien on the Property, Summit does not consent to the sale of the Property 

free and clear of its lien, and there is no evidence that the proposed sale price is greater 

than the aggregate of all liens on the Property.  Clear Channel Outdoor, Inc. v. Knupfer 

(In re PW, LLC), 391 B.R. 25, 39-41 (B.A.P. 9th Cir. 2008) (“§363(f)(3) does not 

authorize the sale free and clear of a lienholder's interest if the price of the estate property 

is  equal to or less than the aggregate amount of all claims held by creditors who hold a 

lien or security interest in the property being sold.”)  In the event ML Manager attempts to 

assert some specific grounds for approving a sale free and clear of liens, Summit requests 

additional time to respond, as Summit has not been provided a fair opportunity to address 

the specific basis under § 363(f) that ML Manager may consider applicable. 

D. CONFIRMATION OF UNRESERVED INDEMNIFICATION BY TITLE 
INSURANCE COMPANY. 

Without waiving its objection to a sale free and clear of liens, Summit requests that 

any such sale free-and-clear of liens, should it be permitted, be conditioned upon title 

insurance company providing, among other things, written confirmation that it will pay 

Summit’s claim without reservation or condition, if Summit prevails on lien priority in the 

state court proceedings.  ML Manager asserts, “it is likely that if the mechanics lien 

claimants prevail in the State Court proceedings that their claims will be paid by the title 

insurance company.” (Doc. 2923 5:10-12).  This representation is worth nothing to 

Summit and does not provide the adequate protection of its interest, to which it is entitled.  
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Accordingly, as a condition to such sale, Summit requests written, unreserved 

confirmation of title insurance indemnification to the full extent of Summit’s claim. 

E. SUMMIT REQUESTS SUFFICIENT CASH PROCEEDS BE POSTED 
AS COLLATERAL FOR ITS INTEREST IN THE PROPERTY. 

Should this Court be inclined to allow ML Manager to sell the Property, Summit 

requests that its lien attach to the sales proceeds and the Court order that sufficient 

collateral, either in the form of sale proceeds or other funds, be set aside in an escrow 

account to protect Summit to the full extent of its claim should it prevail on lien priority.  

It is anticipated that the state court should be able to issue a determination of lien priority 

prior to the end of 2010.  As such, any funds held will not cause harm or prejudice to ML 

Manager.  Failure to order such adequate protection collateral could and would deprive 

Summit Builders of its due justice and right to recover funds it is owed and the adequate 

protection of its interest to which it is entitled under the Bankruptcy Code. 

F. CONCLUSION 

Based on the foregoing, Summit objects to ML Manager’s request to sell the 

subject property free and clear of all liens and encumbrances as such a sale is not 

permitted under applicable bankruptcy law and Summit would suffer severe harm and 

prejudice by such action.  Accordingly, Summit requests this Court to:  

(1) deny the request to sell the Property;  

(2) alternatively, delay the sale until after the state court has determined the lien 

priority on the property and proper payments have been made;  

(3) requiring (i) the title company insuring this property be required to avow to the 

court that it will provided unreserved and unconditional coverage and remit payment to 

Summit Builders should it prevail on lien priority; or (ii) order that sufficient sales 

proceeds or other suitable collateral be set aside in an escrow account to ensure full 

payment to Summit should it prevail on lien priority; and 

(4) award other and further relief as the Court deems just and proper. 
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Dated this 21st day of September, 2010. 

GRAIF BARRETT & MATURA, P.C. 
 
 
 
By:/s/ Jay R. Graif      

Jay R. Graif 
Jeffrey C. Matura 
Nathan D. Meyer 
1850 N. Central Avenue, Suite 500 
Phoenix, Arizona 85004 
Attorneys for Jeffrey C. Stone 
  dba Summit Builders 
 

 
 

# EXHIBIT DATE
1 First DOT 3/31/06
2 Construction Contract 4/24/06
3 Summit Project Log various
4 Duryea EMT Short 12/16/08
5 Daily Project Journal various
6 Wescor Subcontract 7/28/06
7 Canyon Country Invoice 8389 8/15/06
8 Preliminary 20-Day Notice 8/3/06
9 Canyon Country Invoice 8393 8/25/06

10 Magnus Title Disbursement Summary 8/14/06
11 Second DOT 8/22/06
12 Lien 7/3/08
13 Order Denying ML Summary Judgment 9/7/10
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ORIGINAL e-filed with Court 
this 21st day of September, 2010 
 
COPY of the foregoing e-mailed  
to: 
 
FENNEMORE CRAIG, P.C. 
Cathy L. Reece (005932) 
Keith L. Hendricks (012750) 
3003 N. Central Ave., Suite 2600 
Phoenix, Arizona 85012 
Email: creece@fclaw.com 
 
Copy of the foregoing e-mailed or 
mailed this day to the 31 Pass-Through 
investors, the mechanics lien claimants and 
the parties on the ECF distribution list. 
 
 
/s/ Kelly Donaldson   
 
4816-9855-5655, v.  1 
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