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AGENCY AGREEMENT

THIS AGENCY AGREEMENT (this ..Agreement")

2__, is between Mortgages
(?articipant").

Background

dated
Lrd.

effective as of
('Agenf) and

This Agreement is executed in connection with all loans (each a "Loan,, and collectively,the "Loans") with respect to which Participant may hold Pass-through loan participations
pursuant to any program sponsored by Agent, including the Annual Opportunityl'ú Inan
lrogram, the Capital opportunity@ Loan Prógram, the oplorrunity plus@ Inan program, theRevolving opportunityrM Loan Program, and the pãiørmante plus@ t¡an program
(collectively, the "Programs"), all as dèscribed in the Private offering Memorandum of Agentrelating to the Programs.

ACreement

Participant and Agent (collectivel¡ the ..parties,,) 
agree as follows.

1. APPOINTMENT AND AUTHORITY OF AGENT.

Participant appoints Agent to act as Participant's agent with regard to the Loans and the
!oa1 Documents (a¡ defined below). Participant ug.""-, that Agen-t will be na¡ned as thelenderþayee/beneficiary (as agent forParticip*t¡ unaeî the Loan Dãcuments. Notwithstandingthe foregoing Particþant may notify egent in writing thut t;ici;;;^ã;;s to obrain asqrarate assignment of the beneficial interest in any of itre deeds of tust thai are executed inconnection with any of the I oans. Upon receipt of such written notice, Agent will comply with
laticinant'ç request provided that thè Parties ãgr"" that all other provisions of this Agreement(including all other tights and powers of Agent) shall remain in full force and effect.

Participa¡-rt authorizes Agent to perform all of the tasks described in this Agreement onPgtigipant's behalf, at Agent's sole discretion. Participant irrevocably appoints, with full power
o-f substitution, Agent as its true and lawful attorney-in-fact, with a üto¡iv to ,ign and endorseall documents and perform any other task to effectuáte the intent of this Agreement. This poweris a power coupled with an interest, and such power is irrevocable and shall remain in fi¡ll forceand effect until renounced by Agent.

a' Account Servicing. h otd^"1 to_ aid Agent's management of participant,s
investment in the Loans, Agent may do any of the followiniat the sole discretion of Agent:

(1) Request from Participaht, Participant's percentage ratio of any delayed
fundings to any borrower (each a "Borrower" uird *llr"tively, the ..Borrowers,,) 

underthe Loan Documents related to any Loan, which funds Particiiant stratt deliver to Agentwithin three business days to be held or disbursed by Agent p*ro*, to the I.oanDocuments' If Participant fails to deliver the funds to Agent within the specified timeperiod, Agent may, atits option, do the following:
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(a) Divide Participant's total funding of any Loan by the face amount
of such Loan to determine Participant's crurent percentage ratiò and transfer to a
new investor the difference between Participant's assigned percentage ratio and
Participant's current percentage ratio; or

(b) Liquidate Participant's investunent in any Loan and fransfer all of
Participant's assigned percentage ratio in the I¡an to a new participant.

Ø Hold the originals of the promissory note, deed of trust and all other
documents signed by any Borrower or any guarantor in connection with any Loan
(collectively, the "Loan Documents").

(3) Service and administer the Loans in any manner provided by the
applicable Loan Documents.

(4) Process payments with respect to any Loan from any Borrower or any
other payor (each a "Borrower payment") as follows:

(a) Upon receipt of a Borrower Payment, deposit that Borrower
Payment in an account held by Agent, and tansmit or deposit the appropriate
funds to Participant.

(b) Agent may delay disbursing funds to participant from any
Borrower Payment until funds from the applicable Borrower oi th" applicable
payor are collected by Agent's financial institution.

(c) If a Borrower Payment is returned by the financial institution of
the Borrower or the applicable payor, Agent may send a notice to the applicable
Borrower or. th9 applicable payor requesting payment of the past dug årúount,
together with interest at the default interesi rate provided for in the l¡an
Documents.

(5) Assess and process all fees and charges set forth in the [,oan Documents,
including administative fees, notice fees and late chLges

(6) Apply any funds received by Agent to the fees and costs incurred or
assessed by Agent before applyrng the funds to the amounts owing under the Loan
Documents- These fees and costs include notice fees, service fees, aãminishative fees,
inspection fees, appraìsal fees, expert fees, attorneys' fees, litigation costs, forced placeá
insurance premiums, late charges and guarantor coilection expenses (as described herein).
Any insurance placed by Agent may be placed with an uffiliut" of Agent or captive
lnsurance company.

(7) Retain deposits received under the Loan Documents as impounds for the
payment of the followin_g: (a) future payments due; (b) taxes and assessments; (c)
construction expenses; (d) insurance premiums; (e) extension fees; (f) administration
fees; and (g) any other expenditure required under tiró ro* Documents.

:$;
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Any impound account may be held in the name of Agent for the benefit of Participant and others,
and Agent may apply and/or disburse any such deposits in accordance with the Loan Documents.

(8) Evaluatg eflectuate and process an assumption of any Loan, and assess
and receive an assumption fee and/or an interest rate increase.

(9) Sign, file and record all documents which are reasonable or desirable to
facilitate servicing of the l¡ans and administation of the Programs, including: (a) deeds
of release and reconveyance (full and partial); (b) endorsements and assignments of the
Loan Documents (including assignments of all or a portion of the beneficial interest of
any deed of tust included in the Loan Documents) (c) corrections, amendme,lrts and
extensions of the Loan Documents; (d) disclaimers; (e) financing statements; and (Ð
assumptions and certiñcations.

(10) To the extent permitted by law, upon Participant's request, hold funds
from the full or partial payoffof any Loan in Agent's trust acõount pedi"g particþant's
written direction as to the use of such frrnds.

b. Collection. ln order to protect Participant's interests in the Loans, Agent may do
any of the following at Agent's sole discretion:

(1) Correspond directly with any Borrower at any time on any matter
regarding any Loan or the Loan Documents, including sending notices of delLquency
and default, and demands for payment and compliance.

(2) Incur fees, costs and expenses deemed necessary by Agent to protect
Participant's interests under the Loan Documents

(3) Incw fees, costs and expenses deemed neoessary by Agent to proteit the
property securing any Loan (each a "Trust Proper$'), including inslance proniums,
receiver fees, property manager fees, maintenancè expenses and r"ã*ity expenses.

(4) Negotiate, accept and/or process partial payments of amounts due and
owing under the Loan Documents

(5) Send the applicable Borrower a request to deposit sufficient funds for
delinquent real estate taxes and insurance premiums (including forced placed insurance)
relating to the applicable Trust property.

(6) Obtain forced placed insurance on any portion of the applicable Trust
Property if the applicable Borrower fails to maintain inr.rr*". as requirèã by the Loan
Documents.

(7) Sigr, file and record all documents Agent deems necessary to protect
Participant's interests and/or pursue Participant's ,"-edi"s upon default, incluàing a
statement of breach ot oott-p"tfonnance, a substitution of truståe, a notice ãf election to
foreclose, an affidavit of non-military service, a notice of pioposed disposition of
collateral and various verifications.

¡ii
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(8) In the event of default, cornmence foreclosure of the applicable Trust
Property, initiate a trustee's sale and/or institute any proceeding necessalry to collect the
amounts due.under the applicable Loan Documents oì to enfort *y prórririon therein,
including: (a) punuing an action against the applicable Borrower ot *y guarantor of the
Loan; (b) pursuing injunctive relief, the appointment of a receiver, proviiional remedies
or a deficiency judgment; (c) pursuing claims in bankruptcy court; (d) pursuing an
appeal; (e) collecting rents; or (f) taking possession of and/oi operating thè apptJaUte
Trust Property.

(9) Amend the l¡an Documents.

(10) Facilitate the sale of Participant's interests in the [,oan Documents by
communicating with potential purchasers or their agents and by providing information
regarding any Loan to third parties, including copies of the Loan Oòcuments and
accounting information related to any Loan.

(11) Retain attonteys, trustees and other agents necessary to collect the
amounts due under the Loan Documents, to protect the applicable Trusi property and/or
to proceed with foreclosure of the applicable Trust Property, initiate a trustee?s sale
and/or institute, defend, appear or otherwise participale in any proceeding (legal,
administative or otherwise) that Agent deems necessary.

(I2) Incur and pay such costs, expenses and fees as Agent deems appropriate in
undertaking and purzuing enforcement ol the [,oan Documents and/or collection of
amounts owed thereunder, including attorneys' fees, receiver fees, kustee fees, expert
fees, notice fees and any fees, costs and expenses incurred in an effo'rt to collect against a
guarantor ofany Loan.

(13) Request and receive payments from Borrowers or Participant as advances
in order to pay such fees, costs and expenses incu¡red by Agent in accórdance with this
Agreernent and/or the Loan Documents.

- c. Compensafon. 
-As-gompensation 

for the services provided by Agent, Agent may
do any of the following in its sole discreiion:

(1) Retain fees and charges assessed under the Loan Documents and collected
by Agent, including commitrnent fees, originations fees or points, late charge;, ;t"rftt
late charges, adminiskative fees, property inspection feês, prápayment penalties or
premiums, notice fees and services.

(2) Deduct from payments received by Participant a portion of the interest
payments on any Loan in which Participant acquires an interest in an amount determined by
Agent at the time of the origination of such [.oan and/or a servicing fee.

(3) Collect and retain any interest on the principal balance of any Loan which
is over and above the normal rate set forth in the aiplicaüle promissory rråt", including
the default interest rate provided for in the applicable Loan Documents.

\t.
l::::
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(4) Collect and retain any interest that accrues on any impound accounts to the
extent permitted by applicable law.

(5) Collect and retain any assumption fees and charges.

(6) Collect and retain any extension fees and forbearance fees.

d. Sale of Interest. If Participant owns less than 100% interest in any Loan being
serviced by Agent under a Servicing Agent Agreement, Agent, in its sole discretior¡ may
liquidate Participant's interest. Upon payment to Particþant, Agent will, upon direction of
Participant, use commercially reasonable efforts to reinvest any funds received by Participant in
a new Loan.

2. ACCOMMODATION.

Agent provides its services as an accommodation only, and shall incur no responsibility
or liability to any person, including Borrowers and Participant, for any act or omission by Agent
or anyperson or entity actingfor Agent.

3. ASSIGi\MENT, RESIGNATION AND TERMINATION.

a. Agent shall have the right to assign the collection account or resign as Agent at
any time, provided that Agent notifies Participant of such assignment or resignation in writing.

(1) If Agent assigns the collection accoun! Agent will deliver all Loan
Documents, directions and account records to assignee, at which time Agent will have no
further duties or liabilities hereunder.

(2) If Agent resigns, Participant shall have the right to designate a new
collection agent and Agent shall deliver to Participant all Loan Documents, directions
and accotrnt records to Particþant or the newly designated collection agent, at which time
Agent will have no firther duties or liabilities hereunder.

b. If the ownership of any Trust Property becomes vested in Participan! either in
whole or in part, by trustee's sale, judicial foreclosure or otherwise, Agent may 

".rt". 
into one or

more real estate broker's agreernent on Participant's behalf for the sale of the applicable Trust
Property, enter into a mariagement and./or maintenance agreements for management or
maintenance of the applicable Trust Propurty, if applicable, may acquire insurance for the
applicable Trust PropertY, and may take such other actions and enter into such other agreements
fol the protection and sale of the applicable Trust Property, all as Agent deems appropãate in its
sole discretion. Any real estate broker engaged by Agent may be an affiliate of Agent.
Participant may terminate this Agreement after it becomes the sole owner of the Trust Property
by written notice to Agent and payment of the fees, costs and expenses incurred by Agent as
provided herein.

c. Upon Agent's assignment
Participant shall immediately reimburse

or resignation, or termination of this Agreønent,
Agent for all fees, costs and expenses incurred

5
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hereunder and pay Agent all compensation due. After such reimbursement and payment,
Participant shall have no further duties to Agent except indemnification of Agent.

4. INDEMNITY

a. Participant shall indemniff, protect, defend and hold Agent harmless for, from
and against all liabilities incurred by Agent in performing under the terms of this Agreønent or
otherwise arising, directly or indirectly, from any Loan or the Loan Documents, including all
attorneys' fees, insurance premiums, expenses, costs, damages and expenses.

b. If Agent requests that Participant pay any amount owed hereunde¡ Particþant
shall remit that amount to Agent as soon as possible, but in no event later than five business days
of Agent's request.

5. PARTICIPANT'S OBLIGATIONS

a. Execution of Documents. Agent is authorized to sign all documents Agent
deems necessary'to facilitate loan servicing or collection. However, if it is necessary, Participant
shall sign any documents Agent deems necessary to facilitate loan servicing or collection,
including deeds of release and reconveyance (full and partial), endorsements and assignments. If
Agent requests Participant sign such a document, then Participant shall sign and deliver. that
document as soon as possible, but in no event later than five business days of Agent's request.

b. Failure to Execute Documents. If Participant fails to sign any of the documents
described in Section 5.a. above, Agent shall be authorized to sign any such document. If Agent
is prevented from executing a document due to circumstances beyond Agent's control, then
Agent shall be entitled to seek indemnification from Particþant for any liabilities Agent may
incur as a result.

c. Assignment. Participant shall have the right to assign its rigbts in this Agreement
at any time upon immediate notification to Agent in writing of any assignment of Participant's
rights. Upon assignmen! Participant shall immediately reimburse Agent.for all fees, costs and
expenses incurred hereunder and pay Agent all compensation due. After such reimbursement
and payment, Participant shall have no further duties to Agent, except indemnification of Agent.

d. Breach. If Participant breaches this Agreement by failing to perform or by
interfering with Agent's ability to perform under this Agreement, then Participant shall pay
Agent, within 30 days of written notice of breach, administrative fees, attorneys' fees, costs,
cfoseout fees and any other fees or charges owed to Agent as compensation hereunder, along
with any additional damages incurred by Agent, whether actual, incidental or consequential.

6. CONFIDENTIALITY

a. For the purposes of this Agreement, the term "Confidential Information" as used
herein shall include all written and verbal information provided by Agent to Participant in
connection with any Loan, whether marked or designated as confidential or not, including
information regarding Agent's underwriting criteria or procedures. Except with respect to
Agent's underwriting criteria and procedures, which shall in all events constitute Confidential

ili
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Information hereunder, the definition of Confidential Information shall not include any
information which: (i) is or becomes generally known to third parties through no fault of
Participant; or (ii) is already known to Participant prior to its receipt from Agent as shown by
prior written records; or (iii) becomes known to Participant by disclosure from a third party who
has a lawful right to disclose the information.

b. Participant acknowledges that the Confidential lnformation is proprietary and
valuable to Agent and that any disclosure or unauthorized use thereof may cause irreparable
harm and loss to Agent.

c. In consideration of the disclosure to Participant of the Confidential lnformation
and of the services to be performed by Agent on behalf of Participant hereunder, Participant
agrees to receive and to heat the Confidential Information on a confidential and restricted basis
and to undertake the following additional obligations with respect thereto:

(Ð To use the Confidential tnformation only in connection with the t¡ans.

(iÐ Not to duplicate, in whole or in part, any Confidential Information.

(iiÐ Not to disclose Confidential Information to any person or entity, without
the prior express written consent of Agent.

(iv) To retum all Confidential Inforníation to Agent upon request therefore and
to destroy any additional notes or records made from such Confidential.Information.

(v) Not to give testimony against Agent in any legal proceeding to which
Agent is a party, unless compelled to do so by competent legal authority.

d. The standard of care to be utilized by Participant in the performance of its
obligations set forth herein shall be the standard of care utilized by Participant in treating
Participant's o\¡/n information that it does not wish disclosed, except that Agent's underwriting
criteria and procedures shall be kept absolutely confidential and privileged regardless of whether
such knowledge was previously known to Participant or has been or is in the future disclosed to
Consultant by third parties.

e. The restrictions set forth in this Section 6 shall be binding upon Participant, its
employees, agents, officers, directors and any others to whom any Confidential Information may
be disclosed as part of or in connection with any Loan transaction. , Particþant shall be
responsible for any actions of its ernployees, agents, officers, directors or others to whom it has
provided such information with respect to such information.

f. The restrictions and obligations of this Section 6 shall survive any expiration,
termination or cancellation of this Agreement and shall continue to bind Participant, its
successors and assigns

g. Particþant agrees and acknowledges that the rights conveyed in this Section 6 are
of a unique and special nature and that Agent will not have an adequate remedy at law if
Participant or anyone acting on Participant's behalf or for whom Participant acted fails to abide
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by the terms and conditions set forth herein, nor will money damages adequately compensate for
such injury. It is, therefore, agreed between the Parties that upon a breach by Particþant of its
agreements in this Section 6, Agent shall have the right, among other rights, to obtain an
injunction or decree of specific performance to restuain Participant or anyone acting on
Participant's behalf or for whom Participant is acting from continuing such breacl¡ in addition to
damages sustained as a result of such breach. Nothing in this Agreønent shall in any way limit
or exclude any other rights granted by law or equity to either of the Parties.

7. GENERAL PROVISIONS

a. This Agreement is binding on the Parties and their agents, personal
representatives, heirs, successors, assigns, benefi ciaries and trustees.

b. This Agreement shall be govemed by, construed and enforced in accordance with
the laws of the State of Arizona" without regard to the choice of law rules of the State of Arizona.
The Parties submit to the exclusive jurisdiction of any Arizona State or Federal Court sitting in
the City of Phoenix in any action or proceeding arising out of or relating to this Agreement. The
Parties waive the defense of an inconvenient forum.

c. The Parties waive ttre right to a jury trial on any matters arising from this
Agreement.

d. This Agreement sets forth the entire agreernent and understanding of the Pàrties
with respect to the subject matter hereof and is to be read in consistency and accordance with the
Accotrnt Application, the Existing Investor Account Agreønent, the New lnvestor Subscription
Agreement, and the Loan Documents.

e. This Agreement replaces and supersedes all prior agency agreements between
Participant and Agent relating to any of the [¡ans. Atl sueh prior agency agreements arg null
and void.

f. This Agreement may be amended, modified, superseded, canceled, renewed or
extended and the terms and covenants hereof may be waived only by a written instrument signed
by Agent and Participant. Agent's failure, at any time, to require performance of any provision
of this Agreement shall in no manner afÊect the right of Agant at alater time to enforce the same.
No waiver by Agent of the breach of any terrr or covenant contained in this Agreement, whether
by conduct or otherwise, in any one or more instances, shall be deemed to be, or construed as, a
further or continuing waiver by Agent of any such breach, or a waiver of the breach of any other
term or covenant contained in this Agreement

g. If any term or other provision of this Agreement is declared invalid, illegal or
incapable of being enforced by any rule of law or public policy, all other conditions and
provisions of this Agreement shall nevertheless rernain in full force and effect.

h. This Agreanent may be signed by the Parties in counterparts. The signature
pages may then be attached together constituting an original copy of the Agreement. Copies of
signature pages obtained via facsimile shall be effective and binding on the Parties. As used in

ürr
>::r;i
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this Agreement, the word "include(s)" means 'include(s), without limitation,"'and the word
"including" means uincluding, without limitation. "

i. No remedy herein conferred upon or reserved to Agent is intended to be exclusive
of any other remedy herein or by law provided or pennitted, but each shall be cumulative and
shall be in addition to every other re,rnedy given hereunder or now or hereafter existing at law or
in equity or by statute.

j. If there is any arbitration or litigation by or among the parties to enforce or
interpret anyprovisions of this Agreement or any rights arising hereunder, the unsuccessful party
in such arbihation or litigatior¡ as deterrrined by the a¡bitrator or the court, shall pay tõ tfrê
successful paf|y, as determined by the arbitrator or the court, all costs and expenses, including
attorneys' fees and costs, incurred by the successful party, such costs and expenses to bã
determined by the arbitrator or court sitting without a jury.

k. Agent is entitled to sþ this Agreement on behalf of Participant as the attorney-
in-fact of Participant pursuant to the authority granted under the Existing Investor Account
Agreement or the New Investor Subscription Agreernent executed by Participant.

IN WITNESS WHEREOF, the Parties have signed this Agreement effective as of the
date first set forth above.

PARTICIPA}IT:

MORTGAGES LTD., as attomey-in-fact for participant

By: Scott M. Coles, CEO

AGENT:

MORTGAGES LTD.

By: Scott M. Coles, CEO

phx-fs1\1548378v07
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