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SIGNED.

Dated: January 11, 2010

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA
Inre Chapter 11
CASE NO. 2:08-bk-07465-RJH

ORDER DENYING MOTION TO REMOVE
WILLIAM HAWKINS

MORTGAGES LTD.,
Debtor.

e N N N e N N N

ML Manager has moved for an order removing William Hawkins as a manager
from the Board of Managers of the ML Manager LLC, either under the Court’s inherent
authority under Bankruptcy Code § 105 or under 8 2.1 of the Operating Agreement. The
Operating Agreement provides in § 2.1 that the other managers may remove a manager if he
“shall resign, become deceased, incapacitated, fail to perform his duties or fail to attend
meetings of the Board or otherwise be unable to, or fail to, reasonably serve . ...”. The ML
Managers’ motion fails to make a prima facie case that Mr. Hawkins has either failed or is
unable to perform his duties as a manager. To the extent his alleged inability to perform is
based upon a conflict of interest, the Operating Agreement also contains a conflict procedure
and no argument has been made that Mr. Hawkins has failed to comply with that conflict
procedure. Moreover, the nature of Mr. Hawkins’ alleged conflict is no different than that
contemplated by the Plan, which authorized the RevOp Group to select a representative, and
therefore no different than that contemplated by the conflict procedure. And because there is a
specific conflict procedure in effect that is being complied with, there is no need to resort to
general common law principles or the Court’s inherent powers under 8 105.

For these reasons,
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that motion.

IT IS ORDERED that the ML Manager’s motion is denied and
IT IS FURTHER ORDERED vacating the hearing set for 3:00 p.m. today on

DATED AND SIGNED ABOVE




