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FENNEMORE CRAIG, P.C.
Cathy L. Reece (005932)
Keith L. Hendricks (012750)
3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85012
Telephone: (602) 916-5343
Facsimile: (602) 916-5543
Email: creece@fclaw.com

Attorneys for ML Manager LLC

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re

MORTGAGES LTD.,

Debtor.

Chapter 11

Case No. 2:08-bk-07465-RJH

ML MANAGER’S EMERGENCY MOTION 
FOR ORDER CONCERNING REMOVAL OF 
WILLIAM HAWKINS FROM THE BOARD 
OF MANAGERS

Hearing Date:  TBD
Hearing Time:  TBD

ML Manager LLC (“ML Manager”) requests that the Court enter an order either 

removing William Hawkins (“Mr. Hawkins”) as a Manager from the Board of Managers 

of the ML Manager LLC or confirming ML Manager has the authority under its Operating 

Agreement to remove Mr. Hawkins as a Manager from the Board of Managers. More 

particularly, ML Manager requests that the Court take note of the conflict of interest of 

Mr. Hawkins and act in its own inherent power, and pursuant to Section 105 of the Code, 

to remove Mr. Hawkins from the Board of ML Manager.  ML Manager requests 

alternatively and/or additionally (in order to avoid this issue in the future) that the Court 

issue a finding that Section 2.1 of the Operating Agreement grants the Board the authority 

to remove Mr. Hawkins (or any other Board Member not complying with his fiduciary 

duties and responsibilities under the Operating Agreement).  Under either scenario, the 

Court has authority to remove Mr. Hawkins in aid of the implementation of the Plan and 
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its Orders.

It is a sad day when it becomes necessary for ML Manager to remove one of its

Board Members due to his conflicts of interest and counter-productive behavior. It is only 

following months of tension and dissention that this motion was finally determined 

necessary to allow ML Manager to carryout its assigned fiduciary role to the Investor 

groups.

Factual Background and Legal Analysis

Mr. Hawkins, an investor with Mortgages Ltd., was selected as an initial Manager 

on the Board of Mangers of ML Manager by the Investors Committee and appointed by 

the Court in the Confirmation Order, Paragraph G. ML Manager LLC was formed soon 

after confirmation of the Plan. On June 2, 2009, each of the Managers, including Mr. 

Hawkins, signed the Operating Agreement for ML Manager. A copy of the executed 

Operating Agreement is attached as Exhibit A.

Under long standing legal principles, managers of a limited liability company, like 

directors or officers of a corporation, owe duties of good faith, care and loyalty to not only 

the entity they serve, but others as well.  Indeed, Section 2.1(a)(4) of the Operating 

Agreement provides that the “Managers shall cooperate in good faith in making all 

decisions submitted for the approval of the Board.” (emphasis added”). The purposes 

of ML Manager make it clear that it has a broad range of responsibilities to many classes 

of persons and activities related to this case (See, e.g., Operating Agreement at ¶ 1.4). 

Moreover, this Court has recently clarified that “ML Manager does have authority to deal 

with the loans and the collateral securing the loans to the extent provided by the governing 

documents including but not limited to the applicable subscription agreements and agency 

agreements.” (Docket 2323, Memorandum Decision, at p.2)  

Here, the Board Members, including Mr. Hawkins, owed duties to a host of 

investors.  The initially named group that ML Manager serves is all of the 48 Loan LLCs. 
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Thus, Mr. Hawkins and the other Board Members owe those LLCs and their members 

certain duties. Moreover, because of the extensive scope of ML Manager’s stated 

responsibilities acting as the Manager for each of the MP Funds, Mr. Hawkins’ service on 

the ML Manager Board gives rise to duties owed to the members in the MP Funds.

Similarly, because ML Manager is the Agent for all of the Pass-Through Investors, Mr. 

Hawkins’ duties as a Board Member extend to those Investors as well.  The fiduciary 

position Mr. Hawkins holds demands that he place the interests of ML Manager, the Pass-

Through Investors, the members of the Loan LLCs, and the members of the MP Funds as 

a priority.  This he has failed to do on repeated occasions, demonstrating that he is unable 

to set his personal interests aside and comply with his responsibilities with respect to ML 

Manager.

As the Court may know, Mr. Hawkins is also a member of the “Rev Op Group” 

and a client represented by the law firm of Bryan Cave. Of the 19 clients identified within 

the Rev Op Group listed on Exhibit A to Mr. Miller’s Motion for Clarification (Docket

No. 2168), seven of the entities are owned or controlled by Mr. Hawkins. Those entities 

are AJ Chandler 25 Acres, LLC, Bear Tooth Mountain Holdings, LLP, Cornerstone 

Realty & Development, Inc., Cornerstone Realty & Development, Inc. Defined Benefit 

Plan and Trust, Pueblo Sereno Mobile Home Park LLC, Queen Creek XVIII, LLC, and 

William L. Hawkins Family LLP. Notably, the seven entities owned or controlled by Mr. 

Hawkins account collectively for over $28 million of the $58 million in investments 

represented by the Rev Op Group, or almost half.

The Rev Op Group on September 14, 2009 filed its Motion for Clarification 

(Docket No. 2168) seeking among other things, for the Court to determine that the Rev 

Op Group was not responsible to pay certain expenses of the Agent (ML Manager), 

including the exit financing. The Rev Op Group also sought to have the Court hold that 

ML Manager had no authority to manage the Group members’ fractional interests in 
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loans. As stated in Rev Op Group’s Motion on page 3, paragraph 6: “Most of the issues 

boil down to two things: (i) whether the ML Manager LLC or the Non-Transferring 

Investor has the right to make key decisions about the Notes; and (ii) the extent to which 

the ML Manager LLC has authority and power to impose expenses or any other kind of 

assessments on Non-Transferring Investors.” In other words, the Rev Op Group (of 

which Mr. Hawkins holds by far the largest share in terms of dollars invested) was asking 

the Court to order that the Rev Op Group has more rights than other investors because the 

group was not subject to the Agency Agreements, and that the members of that group had 

to pay substantially less money than the other investors.1  

The Rev Op Group’s motion is a direct attack on ML Manager’s authority to 

conduct necessary business and on ML Manager’s ability to assess exit financing 

expenses to all investors in a fair, equitable and non-discriminatory manner.  Mr. Hawkins 

is on both sides of the attack -- as a member of the attacking Rev Op Group and as a 

member of the Board of the attacked ML Manager LLC.  It was a substantial strain on the 

Board to deal with such an attack on its authority and its ability to repay the exit 

financing, particularly so when one of the individuals intent on stripping the Board of 

certain authority and one with the most to personally benefit by this attack was also a 

member of the Board.  The Motion created a contested action and was an obvious conflict 

of interest between on the one hand Mr. Hawkins’ duty to see that ML Manager is 

effective and successful, and that all investors are treated fairly, equitably and in a non-

discriminatory manner, and on the other his motive of personal gain at the cost of other 

investors who were the beneficiaries of ML Manager’s work.  The fact that Mr. Hawkins 

is on both sides of the turmoil has caused internal turmoil and dissidence, making it 

  1 At the time, the Rev Op Group was also asking that the Court award it a “substantial 
contribution” claim for its work in the case.  The incredulity and obvious conflict was manifest 
when the Court asked counsel for the Rev Op Group if the substantial contribution it was 
asserting was the negotiation of a “free-ride.”  The Rev Op Group has now withdrawn its 
substantial contribution application.
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difficult for the Board to be efficient. There is no end in sight until the most recent filings 

by the Rev Ops Group work their way through the courts, including appeals.

These problems were magnified with regard to borrowers.  At the precise time the 

Board was considering actions with regard to various loans, the Rev Op Group was 

arguing that the Board did not have authority to take those actions.  This was not simply a 

situation of Board Members disagreeing with or disliking a position of another Board 

Member, but then voting and moving forward as the majority determined was prudent.  

Instead, this was a situation where the adversary in a contested action was sitting in the 

Board meetings attempting to thwart and question the very purposes of the entity he is 

supposed to serve.

Although it was certainly distressing for the Board to go through the initial 

contested matter during the deliberation of the Motion for Clarification, the antagonistic 

atmosphere has only worsened in the recent few weeks.  On October 30, 2009 the Rev Op

Group filed a Motion for Reconsideration openly and explicitly attacking the Board’s 

authority.  (Docket No. 2352) Then on November 13, 2009, the Rev Op Group filed a 

Notice of Appeal (Docket No. 2401). The positions taken by the Rev Op Group in its 

pleadings and in open Court reveal Mr. Hawkins’ conflicting interests.  

The antagonism exposed by Mr. Hawkins’ challenges to the Board’s authority and 

to his own obligation to repay the exit financing cannot be understated given the personal 

stake and significant financial interest Mr. Hawkins has if the Rev Op Group’s position is 

upheld.  In sharp contrast to his own personal benefit if the Rev Op Group prevails is that 

there is almost no question but that all of the other Investors can or will be harmed.  It is 

evident that if the Rev Op Group prevails and all Investors do not share the expenses of 

the exit financing proportionally, the Investors other than Rev Op Group will be forced to 

bear more of the burden of that financing.  ML Manager represents, through its Board,

these other Investors and owes them certain duties. Mr. Hawkins, as a Manager and 
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member of the Board, also owes those Investors certain duties – duties he cannot possibly 

fulfill while his actions and position are both openly and directly opposing the Investors’ 

best interests.  

There is no question but that the positions taken by the Rev Op Group and Mr. 

Hawkins are contrary to the interests of the Loan LLCs and the other Pass-Through 

Investors as a whole. Moreover, at the same time as the Board is attempting to maximize 

the return to the Investors by requiring the borrowers to pay as much as possible, Mr. 

Hawkins is asserting that the Board does not have the authority necessary to do so.  It is 

no surprise that many borrowers are now balking at negotiations with the Board out of 

uncertainly about the Board’s authority – an uncertainly directly attributable to Mr. 

Hawkins and the Rev Op Group.  Moreover, title insurance companies are now reluctant  

or refusing to insure title to property that may be recovered through trustee’s sales because 

of the allegations that the Rev Op Group is making.  Mr. Hawkins’ current positions – that 

as fiduciary for ML Manager and the Investors and that as antagonist to those groups – are 

diametrically opposed and leave him unable to fulfill his responsibilities as a Manager on 

the Board.  

All of the issues set forth above, together with the statements in the various 

pleadings filed by the Rev Op Group on the “Authority Issue”, and the exit financing, 

demonstrate an inherent, growing, and irreconcilable conflict of interest for Mr. Hawkins’ 

as a Manager on the Board.  While things were bad enough, just last week Rev Op 

Group’s counsel ignited a new round of controversy when he sent ML Manager’s counsel 

the letter attached as Exhibit B.  

As the Court can see from the letter, it ignores, trivializes and essentially dismisses 

out-of-hand this Court’s prior rulings on what it calls the Authority Issue.  More 

problematic is that the letter goes beyond mere posturing and accuses the other Board 

Members of intentionally misrepresenting the Board’s authority, both ignoring evidence 
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that incontrovertibly disputes Rev Op Group’s assertions and breaching numerous duties 

and obligations.  

While sending such a letter to the Board alone demonstrates Mr. Hawkins’ failure 

of good faith and his conflict of interest and is a sufficiently hostile action to warrant 

removal of Mr. Hawkins, the letter was not simply circulated to the Board.  Rather, the 

letter was also sent to counsel for the exit financing lender (noted at the end of the letter) 

and perhaps others of which ML Manager is unaware.  These antics ignore all of the 

Court’s prior rulings on this topic.  The letter essentially argues that the Court was wrong 

and if the Board says anything other than the Court was wrong, the Board is lying and 

culpable.  This is incorrect and intolerable.  

There can be no question that Mr. Hawkins has a conflict of interest.  He is 

involved in active contested matter/litigation and has threatened further litigation against 

ML Manager and its Board.  He is taking positions that potentially would materially 

benefit himself, and at the same time demonstrably harm other Investors to whom he owes 

a duty as a Board Member of ML Manager.  

The Board has raised the conflict.  Mr. Hawkins and his attorney refuse to 

acknowledge the conflict of interest and Mr. Hawkins refuses to resign from the Board, 

thereby necessitating this motion. Section 2.1(a)(2) of the Operating Agreement provides 

that if any member of the Board:

…shall resign, become deceased, incapacitated, fail to perform his duties or 
fail to attend meetings of the Board or otherwise be unable to, or fail to, 
reasonably serve as determined by the other Managers (“Departing 
Manager”), the remaining Managers may declare a vacancy and appoint a new 
Manager to serve in the place of the Departing Manager without the consent 
of the Members (emphasis added).  

If Mr. Hawkins is removed, there are other Investors qualified to serve as a Manager on 

the Board of Managers who have no such conflict of interest.2 Even in light of the clear 
  

2 The Board would interview interested investors and select a replacement Manager, just at it did 
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provision of the Operating Agreement that permits the other Managers to remove him, 

Mr. Hawkins has emphatically refused to resign from the Board and he takes the position 

that the other Managers of the Board of Manager cannot remove him but that only the 

Bankruptcy Court that appointed him can remove him.  That is why ML Manager is 

forced to raise this issue by motion. Mr. Hawkins has stated that he will not recognize the

Board’s authority under Section 2.1(a)(2) and will only recognize a removal ordered by 

this Court or an order stating that the other Board Members have authority to remove a 

Manager unable to perform his duties in good faith.  

In addition to the Operating Agreement governing ML Manager, case law provides 

ample support that when there is a conflict of interest by a member or director, the 

member can be removed by the governing board. See In Newburger, Loeb & Co. Inc. v. 

Gross, 563 F.2d 1057 (2nd Cir. 1977)(general partners became involved in a heated 

dispute over sale of assets and one general partner and other general partners threatened 

litigation where the court found that “although the use of threats and the assertion of these 

questionable claims against [partner] Gross may not constitute malicious prosecution, 

coercion or abuse of process, we find that they were inconsistent with the high standards 

of loyalty and fair dealing demanded of fiduciaries.”); In Grace v. Grace Institute, 19 

N.Y.2d 307, 311-12 (N.Y. 1967) (legislatively created corporation removed a lifetime 

member of board of trustees after member instituted several unsuccessful lawsuits against 

the corporation, holding "[t]he law is settled that a corporation possesses the inherent 

power to remove a member, officer or director for cause, regardless of the presence of a 

provision in the charter or by-laws providing for such removal. … "Once he breaches that 

condition and engages in activities that obstruct and interfere with the operation of the 

corporation and the purposes for which the Legislature created it, he may be removed.")  

    
when Grant Lyon chose not to continue to serve on the Board.  Section 2.1(a)(2) clearly states 
that the other Managers on the Board will appoint the new Manager.
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According to both case law and the Operating Agreement, the ML Manager Board can 

take action under corporate governance law to remove Mr. Hawkins.  However, having 

already been informed by Mr. Hawkins that he will not recognize such action and will 

continue to disrupt the business of ML Manager, the ML Managers seeks Court 

intervention.

Conclusion 

In sum, ML Manager requests that the Court take note of the conflict of interest of 

Mr. Hawkins and then act on its own inherent power, and pursuant to Section 105 of the 

Code, to remove Mr. Hawkins from the Board of ML Manager. ML Manager requests 

alternatively and/or additionally (in order to avoid this issue in the future) that the Court 

issue a finding that Section 2.1 of the Operating Agreement grants the Board the authority 

to remove other Managers/Members of the Board, including Mr. Hawkins (or any other 

Board Member not complying with his fiduciary duties).  Either way, the Court has 

authority to remove Mr. Hawkins in aid of the implementation of the Plan and its Orders.  

WHEREFORE, ML Manager LLC requests that the Court enter an order removing 

Mr. Hawkins from the ML Manager Board and/or confirming that the ML Manager Board 

has the authority to remove him under normal corporate governance law and the 

Operating Agreement, and for such other and further relief as is just and proper under the 

circumstances.

DATED: November 25, 2009

FENNEMORE CRAIG, P.C.

By /s/ Cathy L. Reece
Cathy L. Reece
Keith L. Hendricks

Attorneys for ML Manager LLC
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COPY of the foregoing emailed 
to the parties on the Service List.

 /s/ Gidget Kelsey-Bacon  

2259709
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Attorneys for Harold S. Jalowsky & 
Thelma D. Jalowsky, Trustees of 
Jalowsky Trust dated 5/31/89

Michael F. Beethe
Bonnett Fairbourn Friedman & 
Balint PC
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Attorney for Feder

Andrew A. Harnisch
Snell & Wilmer LLP
One Arizona Center
Phoenix, Arizona 85004-2202
aharnisch@swlaw.com
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