
 
 

653681.1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B
r

ya
n

 C
a
v
e
 L

L
P

 
T
w

o
 N

o
r
t
h

 C
e
n

t
r
a
l
 A

v
e
n

u
e
, 

S
u

it
e
 2

2
0

0
 

P
h

o
e
n

ix
, 

A
r
iz

o
n

a
  
8

5
0

0
4

-4
4

0
6

 
(6

0
2

) 
3

6
4
-7

0
0
0

 

Robert J. Miller, Esq. (#013334) 
Bryce A. Suzuki, Esq. (#022721) 
BRYAN CAVE LLP 
Two North Central Avenue, Suite 2200 
Phoenix, Arizona  85004-4406 
Telephone:  (602) 364-7000 
Facsimile:   (602) 364-7070 
Internet: rjmiller@bryancave.com 
 bryce.suzuki@bryancave.com 
 
Counsel for the Rev Op Group  

 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF ARIZONA 
 
In re: 

MORTGAGES LTD., 
 
   Debtor.  

In Proceedings Under Chapter 11 

Case No. 2:08-bk-07465-RJH 
 
NOTICE OF FILING 
SUMMARY/REPLY OF REV OP 
GROUP 

Hearing Date:   October 8, 2009 
Hearing Time:  11:00 a.m. 

 NOTICE IS HEREBY GIVEN that Rev Op Group hereby files its 

Summary/Reply attached hereto as Exhibit “1” in support of their Emergency Motion for 

Entry of Order: (I) Clarifying Chapter 11 Plan, Confirmation Order, and Other Matters 

Relevant to Transfer Decision of Pass-Through Investors; and (II) Extending the Transfer 

Decision Deadline dated September 14, 2009 [DE #2168].    

 DATED this 8th day of October, 2009. 
 
BRYAN CAVE LLP 
 
 
By /s/ RJM, #013334   

Robert J. Miller 
Bryce A. Suzuki 
Two North Central Avenue, Suite 2200 
Phoenix, AZ  85004-4406 
Counsel for the Rev Op Group 



 
 

653681.1 2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B
r

ya
n

 C
a
v
e
 L

L
P

 
T
w

o
 N

o
r
t
h

 C
e
n

t
r
a
l
 A

v
e
n

u
e
, 

S
u

it
e
 2

2
0

0
 

P
h

o
e
n

ix
, 

A
r
iz

o
n

a
  
8

5
0

0
4

-4
4

0
6

 
(6

0
2

) 
3

6
4
-7

0
0
0

 

 
COPY of the foregoing served via  
email this 8th day of October, 2009, 
upon: 
 
Cathy Reece 
Fennemore Craig, P.C. 
3003 North Central Avenue, Suite 2600 
Phoenix, Arizona 85012-2913 
Counsel for the ML Manager, LLC  
creece@fclaw.com  
 
Larry Watson  
Office of the United States Trustee 
230 N. First Avenue, Suite 204 
Phoenix, Arizona  85003 
larry.watson@usdoj.gov 
 
William S. Jenkins 
Myers & Jenkins 
3003 N Central Ave Ste 1900  
Phoenix, Arizona  85012  
Counsel For The Liquidating Trustee 
wsj@mjlegal.Com 
 
S. Cary Forrester 
Forrester & Worth PLLC 
3636 North Central Avenue 
Suite 700 
Phoenix, Arizona  85012-1927 
scf@fwlawaz.com 
 
Richard M. Lorenzen 
Brown & Bain 
2901 North Central Avenue 
Phoenix, Arizona  85012-2788 
lorenzen@brownbain.com 
 
 
 /s/ Sally Erwin   
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MORTGAGES LIMITED 
SUMMARY OF CLARIFICATION ISSUES 

 

Requested Clarification Status 

1. The status of the 
contracts that the ML 
Manager contends it holds 
against the Rev Ops. 

Partially resolved.  ML Manager contends it has been assigned 
only the agency agreements and subscription agreements of the 
Rev Ops, but will not be providing copies thereof until next week.  
ML Manager contends it is assignee of additional/different 
contracts than those filed by the Rev Ops with the Court.   [DE 
#2219] 

Rev Op position:  There are a number of unresolved factual and 
legal issues based on this clarification, not all of which are ripe for 
determination or necessarily resolvable other than through an 
adversary proceeding including, without limitation: (i) whether the 
Debtor actually had binding contracts with each of the Rev Ops; 
(ii) whether the ML Manager may be assigned a contract that 
previously expired and/or was terminated prior to such alleged 
assignment; (iii) whether such contracts are terminable by the Rev 
Ops; and (iii) whether the ML Manager may “cherry pick” among 
the various contracts, which may or may not be integrated with 
other contracts.  See Exhibit A attached hereto. 

2.  How the ML Manager 
came to hold these alleged 
contractual rights against 
the Rev Ops. 

Resolved.  See Exhibit 3 to ML Manager’s Response, which is the 
assignment document.    

Rev Op position:  Same as response to Issue No. 1 above.  The 
Plan is silent as to whether any cure obligations remain under the 
allegedly assigned contracts.   The Rev Ops dispute that labeling 
these transfers as “assignments” means the contracts are not 
subject to assumption/assignment analysis under the Bankruptcy 
Code.  The Rev Ops dispute that the Plan language stating certain 
unidentified agreements “shall not be deemed Executory 
Contracts” (Plan, Art. VIII) (itself an undefined term) means the 
Court decided as part of plan confirmation that the yet-to-be-
identified contracts between the Debtor and the Rev Ops are not 
executory contracts subject to section 365 analysis.  The Rev Ops 
are reserving a setoff right (defense) in case the ML Manager 
attempts to “gouge” the Non-Transferring Investors for expenses 
in violation of Paragraph U of the Confirmation Order.  These 
issues may be moot if the Court enforces Paragraph U of the 
Confirmation Order.   
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3.  Whether the ML 
Manager’s alleged right to 
assess expenses under 
allegedly assigned 
contracts is subject to the 
setoff rights of the Non- 
Transferring Investors 
under In re De Laurentis 
Enter. Group, Inc., 963 
F.2d 1269 (9th Cir. 1992). 

Unresolved.  The ML Manager’s brief fails to address De 
Laurentis, but contends no setoff right exists.   

Rev Op position:  The Rev Ops are reserving this issue as a setoff 
right (defense) in case the ML Manager attempts to “gouge” the 
Non-Transferring Investors for expenses in violation of Paragraph 
U of the Confirmation Order.  This issue may be moot if the Court 
enforces Paragraph U of the Confirmation Order.   

4  Whether the ML 
Manager has the right to 
enforce the contractual 
provisions in any of the 
allegedly assigned 
agreements against Non-
Transferring Investors, 
such as expenses or any 
other terms/provisions of 
the Exit Financing.   

Unresolved.   

Rev Op position:  Paragraph U of the Confirmation Order 
controls the ML Manager’s ability to impose any kind of expenses 
on the Non-Transferring Investors, and it is strictly limited to 
assessing “their proportionate share of costs and expenses of 
serving [sic] and collecting the ML Loans in a fair and 
nondiscriminatory manner . . .”  Confirmation Order, ¶U.  Other 
than those expenses, which exclude substantially all of the 
expenses and terms/provisions of the Exit Financing, the ML 
Manager has no right to impose expenses on the Non-Transferring 
Investors.  Section 4.13 of the Plan, as modified by Paragraph U of 
the Confirmation Order, overrides all of the contractual provisions 
that the ML Manager may hold as assignee.  See also Paragraph X 
of the confirmation Order. 

5.  Whether the ML 
Manager has the right to 
impose the 10% 
disposition fee and 70% 
“holdback” under the Exit 
Financing on Non-
Transferring Investors. 

 

Unresolved. 

Rev Op position:  Same as response to Issue No. 4 above. 

6.  Whether the ML 
Manager has the authority 
to settle, compromise, or 
sell the notes of Non-
Transferring Investors 
without their consent.   

Unresolved.   

Rev Op position:  ML Manager’s position that the yet-to-be-
provided contracts give the ML Manager “sole discretion” to make 
all of these decisions without the consent of a Non-Transferring 
Investor assumes, inter alia, that the ML Manager holds 
enforceable contracts, that the contracts provide such rights, and 
that the contracts have not been terminated and/or are not 
terminable.  Clearly, those issues were not decided in the Plan.  
Plus, the ML Manager is in an irreconcilable conflict.   
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7.  Whether the ML 
Manager has the authority 
to pledge the notes of 
Non-Transferring 
Investors. 

Resolved.  The ML Manager has acknowledged it has no authority 
to pledge the notes of Non-Transferring Investors to any third 
party without the consent of the Non-Transferring Investors. 

8.  Whether the ML 
Manager has the authority 
to foreclose on the 
collateral underlying the 
notes of the Non-
Transferring Investors 
and/or sell the underlying 
collateral without the 
consent of the Non-
Transferring Investors. 

Unresolved. 

Rev Op position:  Same as response to Issue No. 6 above. 

9.  Inter-Borrower 
Agreement issues.   

Partially resolved. 

Rev Op position:  ML Manager should agree that any material 
changes to the Inter-Borrower Agreement require approval by the 
Court.  Contrary to ML Manager’s suggestion, the initial Inter-
Borrower Agreement was not approved by the Rev Ops and is 
vastly different than the document the Rev Ops tendered to the 
OIC as part of plan negotiations.   See Exhibit B. 

10.  Accounting and Oral 
Plan Modifications. 

Resolved.  ML Manager has agreed to provide a commercially 
reasonable accounting.  ML Manager has confirmed that all oral 
modifications to the Plan are embodied in the Confirmation Order.

 
































































































